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1A blog, short for weblog, is an internet website where users interested in a particular topic canpost messages for other users interested in the same topic to read and answer if they wish.  Whenusers post information on a blog, they often do so using a pseudonym referred to as a “username.” 
2See 47 U.S.C. § 551(c)(2)(B)(“A cable operator may disclose such information . . . pursuant to acourt order authorizing such disclosure if the subscriber is notified of such order by the person towhom the order is directed . . . .”). 2

I.In a case of first impression in Delaware, the Court must balance the FirstAmendment protection of anonymous speech against the right of a putative victimof defamation to discover the identity of the anonymous speaker.  Pending beforethe Court is a motion for protective order in which Defendant, John Doe No. 1,seeks an order preventing Comcast Cable Communications, Inc. (“Comcast”) fromdisclosing his identity to the Plaintiffs, Patrick Cahill and his wife, Julia (the“Cahills”).  According to the Cahills, John Doe No. 1 is an anonymous user of aninternet “blog” who, along with Defendants, John Doe Nos. 2, 3 and 4, posteddefamatory statements about the Cahills on the blog.1  On December 22, 2004, theCourt entered an ex parte Order requiring Comcast to disclose to the Cahills theidentities of John Doe Nos. 1, 2, 3, and 4 so that the Cahills could name them asdefendants in this defamation action and properly serve their complaint.  Asdirected by the Court, prior to disclosing the information, Comcast notified each ofthe John Doe defendants of the Court’s Order to enable them to seek appropriateprotective relief from the Court.2  Only John Doe No.1 has sought such relief. To resolve this motion, the Court must first identify the applicable standardof review.  Specifically, the Court must determine the appropriate burden to place



3The Court will refer to “John Doe No. 1" in the masculine sense.  It is, of course, unknown atthis time whether John Doe No. 1 is male or female.  3

upon a defamation plaintiff who seeks to compel a third party to disclose theidentity of an anonymous speaker.  Plaintiff’s showing of need for the identity ofthe speaker and of the bona fides of his defamation claim must be sufficient toovercome the speaker’s First Amendment right to remain anonymous.  John DoeNo.1 urges the Court to adopt a standard that would require the Cahills to establisha prima facie case  for defamation against him before the Court orders Comcast todisclose his identity.3  Not surprisingly, he contends that the Cahills have notsustained this burden.  In response, the Cahills argue that the Court should imposea less burdensome standard that would require them simply to demonstrate thatthey have a “good faith basis” to contend that they have been the victims ofdefamation.  Not surprisingly, the Cahills contend that they have met this burden.For the reasons that follow, the Court finds that the standard proffered bythe Cahills is the more appropriate standard under the circumstances presentedhere because it allows for a more accurate weighing of the First Amendment rightof the anonymous speaker against the right of a defamation plaintiff to seekredress for  reputational injury.  Additionally, the Court is satisfied that the Cahillshave met their burden in this case in that they have demonstrated a good faithbasis to contend that they have been the victims of defamation at the hands(literally by keystroke) of John Doe No. 1.  Accordingly, the Cahills’ subpoenadirected to Comcast is appropriate and the motion for protective order isDENIED. 



4See D.I. 1, at ¶¶ 7-12.
5See id.
6The blog is located at http://newsblog.info/0405. It is owned and operated by IndependentNewspapers, Inc., and connected with Independent Newspapers, Inc.’s publication, the DelawareState News. 4

II.Plaintiff, Patrick Cahill, serves as a member of the Smyrna Town Council. This is an elected position for which Mr. Cahill must campaign for votes. Apparently, at some point in 2004 (or before), Councilman Cahill began todisagree publicly with the policies of Smyrna’s Mayor, Mark Schaeffer.4  Apersonal dispute between the Cahills and Mayor Schaeffer also became the subjectof public discussion.5  This background is important to place the blog statements atissue in context.Independent Newspapers, Inc. is the host of the “Smyrna/Clayton IssuesBlog,”  an internet bulletin board that invites on-line discussion of issues facingthe Smyrna/ Clayton area, including political issues.6  In September of 2004,  JohnDoe Nos. 1 through 4 posted messages on this blog under the pseudonyms “ProudCitizen,” “Screwed U All,” “Saw It All,” and “Me too,” respectively.  Specifically,on September 18, 2004, John Doe No. 1 posted the following message:If only Councilman Cahill was able to display the same leadership skills,energy and enthusiasm toward the revitalization and growth of the finetown of Smyrna as Mayor Schaeffer has demonstrated!  While MayorSchaeffer has made great strides toward improving the livelihood ofSmyrna’s citizens, Cahill has devoted all of his energy to being adivisive impediment to any kind of cooperative movement.  Anyone



7 D.I. 1, at ¶7 (emphasis supplied).
8 Id. (emphasis supplied).

5

who has spent any amount of time with Cahill would be keenlyaware of such character flaws, not to mention an obvious mentaldeterioration.  Cahill is a prime example of failed leadership – hiseventual ousting is exactly what Smyrna needs in order to move forwardand establish a community that is able to thrive on economic stabilityand common pride in its town.7  On the following day, John Doe No. 1 posted another message.  It read:Gahill is as paranoid as everyone in town thinks he is.  The mayorneeds support from his citizens and protections from unfounded attacks. . . .8In addition to John Doe No. 1's postings, John Doe Nos. 2, 3, and 4 alsoweighed in on the Cahill/Schaeffer dispute.  On October 1, 2004, John Doe No. 2wrote:I have to say that I would be embarrassed to be associated with the scumof the earth Pat and Julia [Cahill].  Everybody in town talks about howfreaky they are.  Not to mention the fact that Julia has screwed . . . or atleast tried to screw half the people in town!  That just goes to show thatshe’s nothing but a “bottom of the barrel scum sucking whore”!! WhileI am thinking about it, why don’t Pat and Julia take their boat and shoveit up their asses . . .  I hear Pat likes that kind of stuff.  Isn’t that rightDoug??????I hope Mayor Schafer [sic] installs 50 cameras . . . he’ll need them tokeep himself and his family safe from the crazy ass freaks like you andthe Cahills!  Oh yeah, please tell me that it was a joke in the “S[tate]News” about the Schafers [sic] wanting to look at Cahill’s wife . . .WHO IN THE HELL WOULD WANT TO LOOK AT THAT FATPIECE OF SHIT?  Come on, I’d have a better chance of getting arousedwatching [a government official].Keep guessing Cahill!!  You could never figure it out if you tried!!  Ilove making you look like an even bigger ass than people believe youare.  As for the intelligence of your wife . . . , she married you that



9Id. at ¶ 9.
10Id. at ¶ 12.
11Id. at ¶ 10.
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speaks for itself!!  It’s fun how distorted your perception of reality is,but then again you are Pat the Rat Cahill!  Oh yeah, it’s obvious“sparks” is your fat ass wife!!!  Speaking of which, do you know whereyour wife is?  She better be careful because the police are reallycracking down on prostitutes!!9On the following day, John Doe No. 2 posted another message.  It read:Ha Ha Pat Cahill!!  Guess again!  The fact that you think I am one of theSchafers [sic] makes it obvious that you really don’t have a clue . . . ifthat weren’t already obvious enough!  The fact is the truth hurts and it’sabout time you came to grips with reality and face the fact that not onlyI, but everyone else is Smyrna knows what a low life you and your wifeare.  I LOVE the fact that this has irritated you so much.  That’s obvious,due to the fact you actually spend time trying to rationalize how yourwife might be as “respectable” as you would like her to be!  I hope youdon’t lose any more sleep.10
  John Doe Nos. 3 and 4 followed by posting these messages:John Doe No. 3:Yeah!  You’re right about Cahill’s wife.  Word is she left him . .couldn’t have sex because he has Hepititis [sic] C.  Now she’s living inDover with her BIG blond girlfriend and they both go out to the barsmost nights trying to pick up guys.  I saw her the [sic] out the other nighttrying to pick up some guys.  The guy was so drink [sic] he didn’t evenknow how . . .  looking she was and they left together.11     John Doe No. 4:I saw Pat Cahill in the liquor store at Spruance City buying his nightlybottle so he could get soused.  Guess he has nothing else to do since hiswife left him.  Guess no one wants to be associated with him.  I didn’tknow he was ill tho [sic] I wondered why he wouldn’t join theambulance service when we asked him since he was SUPPOSED to be



12Id. at ¶ 11.13See D.I. 1.  As stated, the Cahills also have named John Doe Nos. 2 through 4 in this suit allegingdefamation in connection with the postings they made on the blog.  John Doe Nos. 2 through 4,however, have not challenged the subpoena to Comcast or otherwise formally appeared in thislitigation.14 Sony Music Entertainment, Inc. v. Does 1-40, 326 F. Supp. 2d 556, 558-59 (S.D.N.Y. 2004).
7

a paramedic.  WOW!  I wouldn’t want to be in Town Hall with him.Isn’t heititis [sic] C deadly?12Citing these blog postings, the Cahills filed a complaint in this Court againstJohn Does Nos. 1,2, 3 and 4 alleging, inter alia, defamation.13  Since each of thepostings were made under pseudonyms, the Cahills were unable to determine thetrue identity of the speakers. This left them without defendants upon whom toserve their complaint.  Through counsel, the Cahills discovered that Independent Newspapers, Inc.kept track of the internet protocol addresses (“IP address”) of everyone whoposted messages on the blog.  IP addresses are owned by internet service providers(“ISP”) who then assign the IP addresses to subscribers when they go “online.” The IP addresses are assigned to only one subscriber at a time.14  Therefore, if theISP  knows the time and date of the postings made from a specific IP address, itcan then determine the identity of the subscriber.Pursuant to Delaware Superior Court Civil Rule 30, the Cahills requestedleave of Court to conduct depositions of Independent Newspapers, Inc. prior toservice of process in order to determine the IP addresses of the anonymous



15D.I. 2. See DEL. SUPER. CT. CIV. R. 30(a) (2005)(“When depositions may be taken.  Aftercommencement of the action, any party may take the testimony of any person, including a party,by deposition upon oral examination.  Leave of court, granted with or without notice, must beobtained only if the plaintiff seeks to take a deposition prior to the expiration of 30 days afterservice of the summons and complaint upon any defendant....”).16 D.I. 2.
8

defendants.15  The motion was granted on November 23, 2004.16  Through thesedepositions, the Cahills discovered that the IP addresses they were looking for allbelonged to Comcast, an ISP. Armed with the IP addresses of John Doe Nos. 1through 4, the Cahills served subpoenas duces tecum upon Comcast seekingdocuments that would reflect the identify of each of the John Doe defendants. Pursuant to 47 U.S.C. § 551(c)(2)(B), Comcast notified John Doe Nos. 1 through 4of the subpoenas prior to making any response to the Cahills.  John Doe No. 1 hasnow filed a motion for protective order to prevent Comcast from releasing hisidentity to the Cahills.The Court heard oral argument on January 7, 2005.  At the conclusion of thehearing, the Court requested supplemental briefing.  Having  received the parties’supplemental briefing, the matter is ripe for decision.  III.John Doe No. 1 contends that an order compelling Comcast to release hisidentity to the Cahills would violate his First Amendment right to anonymousspeech.  He argues that before the Court strips him of his First Amendmentprotection, it should first require the Cahills to meet the burden articulated in



17775 A.2d 756 (N.J. Super. Ct. App. Div. 2000).
18Accord In re Subpoena Duces Tecum to America Online, Inc., 2000 WL 1210372 (Va. Cir. Ct.2000), rev’d on other grounds, 542 S.E.2d 377 (Va. Ct. App. 2001)(adopting the “good faithshowing” standard).   In their supplemental briefing, the Cahills also argue that they should bepermitted to discover the identity of John Doe No. 1 because the Court has jurisdiction over himand because John Doe No. 1 has waived his anonymity by appearing in this action.  Given theCourt’s holding on the merits,  the Court does not reach this procedural/jurisdictional issue. 

9

Dendrite International, Inc. v. Doe.17  In Dendrite, the court required the plaintiffto make a prima facie showing of defamation before it would compel an ISP toidentify an anonymous user of an internet blog.  Because the Cahills have not metthis burden, John Doe No. 1 argues that his First Amendment right to anonymitymust be protected and the subpoenas to Comcast must be quashed.The Cahills urge the Court to reject the Dendrite standard in favor of a morelenient standard that would allow them access to John Doe No. 1's identity upon a“good faith” showing of defamation.18  The Cahills contend that forcing them toestablish a prima facie case of defamation at this very early stage of the litigationrequires too much and would be inconsistent with Delaware’s long-standingrecognition of the right of her citizens to seek redress in the courts for damage toreputation.  Finally, the Cahills argue that they have made a “good faith” showingof defamation against John Doe No. 1 and that his identity, therefore, should bedisclosed so that they can serve their complaint and move forward with thislitigation.The parties’ contentions present two issues for the Court to decide: (1) whatis the appropriate standard by which the Court should determine whether to allow



19See Talley v. California, 362 U.S. 60, 80 (1960); Buckley v. American Const. Law Found, Inc.,525 U.S. 182, 197-99 (1999).  See also McIntyre v. Ohio Elections Commission, 514 U.S. 334,342 (1995)(“Accordingly, an author’s decision to remain anonymous, like other decisionsconcerning omissions or additions to the content of the publication, is an aspect of the freedom ofspeech protected by the First Amendment.”). 20 Talley, 362 U.S. at 62 (citing Lovell v. City of Griffin, 303 U.S. 444 (1938)).
10

disclosure of an anonymous internet user’s identity when the user is sued formaking defamatory statements over the internet; and (2) whether the Cahills havemet that standard. IV.A.  Setting The Appropriate StandardBefore establishing a legal standard by which the entitlement to a remedywill be measured, it is helpful first to identify specifically the interests that aremeant to be advanced or protected by that standard.  In this case, the competinginterests at work are the First Amendment right to engage in anonymous speechand the common law right to be protected from vexatious, defamatory speech. TheCourt will consider these interests seriatim before addressing the appropriatestandard of review pursuant to which a motion such as this should be considered.1.  The First Amendment Right to Anonymous SpeechThe right of a public speaker to maintain his anonymity is firmly rooted inthe First Amendment.19  In Tally, the United States Supreme Court struck down aCalifornia statute that required the name of the author and printer of a politicalpamphlet to be displayed on the cover.  The Court pointed out that “[p]amphletsand leaflet [sic] . . . ‘have been historic weapons in the defense of liberty.’”20 



21Talley, 362 U.S. at 64-65.22John Doe v. 2TheMart.com, 140 F.Supp. 2d 1088, 1092 (W.D. Wash. 2001) (The Federalist Paperswere written under the name of “Publius”).  23 See e.g. McIntyre, 514 U.S. at 347 (1995)(“Indeed, the speech in which Mrs. McIntyre[anonymously] engaged – handing out leaflets in the advocacy of a politically controversialviewpoint – is the essence of First Amendment expression.”).
24Id.25 Reno v. ACLU, 521 U.S. 844, 870 (1997)(“[The Court] agrees with [the District Court’s]conclusion that our cases provide no basis for qualifying the level of First Amendment scrutinythat should be applied to [the internet].”).26 2TheMart.com, 140 F. Supp.2d at 1092.

11

Indeed, anonymous speech has played a vital and well-documented role in thenation’s history.21  Our nation’s earliest and most influential works wereanonymous.22  This tradition continues as some of the most vigorous andconstructive contemporary political discourse is conducted anonymously.23 Without a right to remain anonymous, the purpose of the First Amendment wouldbe frustrated, as the fear of retaliation at the hands of those who may disagree witha speaker might dissuade him from speaking out in the first place.24 2.  Anonymous Speech and The InternetThe right to anonymous speech has been extended to the internet.25  Thisextension is appropriate given that the internet readily “facilitates the rich, diverse,and far ranging exchange of ideas.”26  While the reasons justifying the protectionof anonymous speech over the internet really are no different than those justifyingthe protection of such speech in other contexts, anonymity on the internet doespose unique problems and concerns.  In particular, information often is



27Jennifer O’Brien, Note, Putting a Face to a (Screen) Name:  The First Amendment Implicationsof Compelling ISPs to Reveal the Identities of Anonymous Internet Speakers in OnlineDefamation Cases, 70 FORDHAM L. REV. 2745, 2765 (2002).28Id. at 2758.
29See 2TheMart.com, 140 F.Supp. 2d at 1092 (“A component of the First Amendment is the rightto speak with anonymity.  This component is well established.”);  McIntyre, 514 U.S. at 342([A]n author’s decision to remain anonymous. . . is an aspect of the freedom of speech protectedby the First Amendment.”); Talley, 362 U.S. at 65 (“[I]dentification and fear of reprisal mightdeter perfectly peaceful discussions of public matters of importance.”).
30 Sony, 326 F. Supp. 2d at 562-63; 2TheMart.com, 140 F. Supp. 2d at 1092.
31 See 2TheMart.com, 140 F. Supp. 2d at 1093.  See also America Online, 2000 WL 1210372, at*6 (“Those who suffer damages as a result of tortious or other actionable communications on theInternet should be able to seek appropriate redress by preventing the wrongdoers from hidingbehind an illusory shield of purported First Amendment rights.”).

12

disseminated over the internet without any editorial filter.27  Consequently,anonymous internet speech provides even less accountability than exists withanonymous speech published in other media.  As one commentator has observed,the internet provides “not just the ability to put on a mask; it also [provides] theability to hide absolutely who one is.”28  3.  The First Amendment Does Not Protect Defamatory              SpeechAs stated, the right to anonymous speech is a well-recognized component ofthe First Amendment; courts will protect anonymous speech with the same vigordemonstrated in the protection of free speech generally.29  Courts have recognized,however, that the right to anonymous speech, like the right to free speechgenerally, is not absolute.30  Thus, for instance, the First Amendment will notprotect individuals who use anonymous speech to defame others.31  In this regard,Justice Murphy, writing for an unanimous Court, explained: 



32Chaplinsky v. State of New Hampshire, 315 U.S. 568, 572 (1942).
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Allowing the broadest scope to the language and purpose of theFourteenth Amendment, it is well understood that the right of freespeechis not absolute at all times and under all circumstances.  There arecertain well-defined and narrowly limited classes of speech, theprevention and punishment of which has never been thought to raise anyConstitutional problem.  These include the lewd and obscene, theprofane, the libelous, and the insulting or ‘fighting’ words - - thosewhich by their very utterance inflict injury or tend to incite an immediatebreach of peace.  It has been well observed that such utterances are noessential part of any exposition of ideas, and are of such slight socialvalue as a step to truth that any benefit that may be derived from themis clearly outweighed by the social interest in order and morality.‘Resort to epithets or personal abuse is not in any proper sensecommunication of information or opinion safeguarded by theConstitution. . . .’32 While the internet offers an accessible and vital forum for free speech, by itsnature, it also presents the real danger that users might abuse the medium byrapidly spreading defamatory information through “cyber space” to every desk topcomputer terminal with internet access throughout the world.  This potential forwidely-circulated, quickly-disseminated harmful speech over the internet,combined with the difficulty of identifying the source of the speech, can leave thevictim of defamatory speech in the untenable situation of sitting idly by, withoutany recourse, as his reputation quite literally is destroyed.  Even though legitimatecompeting interests are on the line, there must be a point when a speaker’s FirstAmendment right to anonymous speech will yield to the right of the target of his



33 See America Online, 2001 WL 1210372, at *2 (“The protection of the right to communicateanonymously must be balanced against the need to assure that those persons who choose to abuse. . .  this medium can be made to answer for such transgressions.”);   Dendrite, 775 A.2d at 760(“The . . . court must . . . decide . . . by striking a balance between the well-established FirstAmendment right to speak anonymously, and the right . . . to protect . . . proprietary interest andreputation . . .”); Sony 326 F.Supp. 2d at 563 (“Against the backdrop of First Amendmentprotection for anonymous speech, courts have held that civil subpoenas seeking informationregarding anonymous individuals raise First Amendment concerns.”); Columbia Ins. Co. v.Seescandy.com, 185 F.R.D. 573, 578 (N.D. Cal. 1999)(“[T]he traditional reluctance forpermitting filings against John Doe defendants . . . should be tempered by the need to provideinjured parties with an [sic] forum in which they may seek redress for grievances.”).
34Dendrite, 775 A.2d at 760-61.
35 Id.
36 Id. at 763.37 Id. at 760.
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speech to protect his reputation.  The Court’s task in this regard is to identify astandard by which these competing interests can be balanced and protected.33  4.  The Dendrite StandardIn Dendrite, a public corporation brought a defamation action againstnumerous John Doe defendants for messages posted on an internet bulletinboard.34  Three of the posted statements were messages accusing Dendrite and itspresident of altering accounting methods to overstate revenue.35  A fourthstatement accused the president of secretly shopping the company for sale becauseit was no longer  competitive.36 After filing its complaint, Dendrite sought an orderto show cause why it should not be granted leave to conduct limited discovery forthe purpose of ascertaining all of the John Does’ identities.The New Jersey Superior Court denied the limited discovery request.37  In



38 Seescandy.com, 185 F.R.D. at 578-80.39 Id.  
40Dendrite, 775 A.2d at 760-61.41 Id. at 770, quoting Seescandy.com, 185 F.R.D. at 580 (“The District Court added that byequating this prong to the probable cause requirement for warrants, ‘Plaintiff must make some15

doing so,  the court adopted a standard, first articulated in Seescandy.com,38 thatrequires a defamation plaintiff seeking the identity of anonymous internetsubscribers to: (1) demonstrate that they have undertaken efforts to notify theanonymous posters that they are the subject of a subpoena; (2) identify to the courtthe statements made by each anonymous poster; and (3) establish a prima faciecause of action for defamation against the anonymous posters by producingevidence sufficient to support each element of the claim.39  If the plaintiff is able topresent a prima facie case for defamation, then the court must “balance thedefendant’s First Amendment right of anonymous speech against the strength ofthe prima facie case presented and the necessity for the disclosure of theanonymous defendant’s identity to allow the plaintiff to properly proceed.”40  Thebalancing does not occur unless and until the prima facie case has beenestablished.  The practical effect of the Dendrite standard is that the plaintiff must answerwhat is tantamount to a motion to dismiss before the plaintiff can learn the identityof the speaker he claims has defamed him.  Dendrite characterizes this burden as arequirement that the plaintiff demonstrate “probable cause” that defamation hasoccurred.41  According to Dendrite, setting this high threshold of proof for the



showing that an act giving rise to civil liability actually occurred and that the discovery is aimedat revealing specific identifying features of the person or entity who committed the act.’”).
42Dendrite, 756 A.2d at 770-71 (finding that this test was a “flexible, non-technical, fact sensitivemechanism for courts to use as a means of ensuring that plaintiffs do not use discoveryprocedures to ascertain identities of unknown defendants in order to harass, intimidate or silencecritics in the public forum opportunities presented by the Internet.”).
43The postings refer to Cahill’s “obvious mental deterioration,” refer to him as “Gahill”(emphasis supplied), and call him “paranoid.”   D.I. 1, at ¶¶ 7, 8.44See D.I. 24, 12.
45D.I. 12, at 3.
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plaintiff is necessary to prevent the abuse of liberal discovery rules.42   Relying upon the Dendrite standard, John Doe No. 1 contends that theCahills cannot demonstrate a prima facie case of defamation.  The two statementsattributed to John Doe No. 1, considered in a light most favorable to the Cahills,accuse Mr. Cahill of being mentally ill and/or gay.43  According to John Doe No.1, neither statement is per se defamatory.44  Rather, if anything, both statementsare nothing more than “rhetorical hyperbole.”45The concern that animates the Dendrite standard, at first glance, makesperfect sense: if subpoenas can be obtained merely by filing suit, people will bereluctant to speak their mind knowing that their anonymity is tenuous and thatretribution for whatever they might say is all the more likely.  This is hardly afrivolous consideration.  Nevertheless, the Dendrite standard goes further than isnecessary to protect the anonymous speaker and, by doing so, unfairly limitsaccess to the civil justice system as a means to redress the harm to reputationcaused by defamatory speech.  Specifically, under Dendrite, the plaintiff is put to



46 In re Subpoena Duces Tecum to America Online, Inc., 2000 WL 1210372 (Va. Cir. Ct. 2000),rev’d on other grounds, 542 S.E.2d 377 (Va. Ct. App. 2001).47 Id. at *5.
17

the nearly impossible task of demonstrating as a matter of law that a publication isdefamatory before he serves his complaint or even knows the identity of thedefendant(s).  Indeed, under Dendrite, the plaintiff is not even able to place thealleged defamation in context by describing the relationship between the plaintiffand the speaker because the speaker’s identity is protected until the prima faciecase against him has been established.  5.   The America Online StandardIn re Subpoena Duces Tecum to America Online, Inc. (“America Online”)46  involved a lawsuit against five John Doe defendants alleging defamation andother breaches of fiduciary duty after the defendants allegedly revealed false,confidential information regarding a publicly traded company in an internet chatroom.  The plaintiff corporation sought to compel America Online (by subpoena)to determine the identities of the anonymous posters and to disclose the identitiesto the plaintiff. While the court recognized the importance of protecting an internetuser’s right to anonymous speech, the court noted that “[t]hrough the use of chatrooms, any person with a phone line can become a town crier with a voice thatresonates farther than it could from any soapbox.”47  Based on this and otherconcerns, the court expressly declined to follow Dendrite and, instead, chose a lessburdensome standard by which to consider a plaintiff’s request to discover the



48 Id. at *8.  America Online does not define what is needed to establish a “good faith basis” toallege defamation.  Accordingly, the Court has looked elsewhere for guidance in making ameaningful distinction between the “good faith basis” and “prima facie case” standards at issuehere.  Specifically, the Court has likened America Online’s “good faith basis” standard to thestandard set forth in Delaware Superior Court Civil Rule 11.  See DEL. SUPER. CT. CIV. R. 11(2005); Ford v. Bank of Delaware, 1992 WL 423830, at * 2 (Del. Super.)(“In Delaware, thestandard for determining when conduct has violated Rule 11 is a subjective good faith test.”). This clearly is a lower threshold than that established by Delaware Superior Court Civil Rule 12,which requires the plaintiff to plead facts sufficient to establish a prima facie basis for relief.  SeeDEL. SUPER. CT. CIV. R. 12 (2005).  Rule 12, therefore, is more reflective of the standardcontemplated by Dendrite.    
49See  2TheMart.com, 140 F. Supp. 2d at 1095 (adopting a “good faith” standard uponconcluding that the standard provided the anonymous speaker with adequate safeguards toprotect the speaker’s anonymity against abusive subpoenas).  To state the Court’s holding inmore familiar parlance, the Court finds that a plaintiff must make a Rule 11 showing ofdefamation, but need not make a showing sufficient to overcome a Rule 12 motion, in order tojustify the compelled production of the defamation defendant’s identity from a third party.
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identity of anonymous defendants in the defamation context.  The America Onlinestandard requires the plaintiff to satisfy the court that he has a “good faith basis tocontend that [he] may be the victim of [actionable] conduct,” and that the identityinformation being sought is “centrally needed to advance that claim.”48 The Court finds that the standard adopted in America Online is the morebalanced and appropriate standard by which to address the competing interestspresented in cases such as this.  Even though the America Online standard clearlyis less onerous than its counterpart, the “good faith” showing required by AmericaOnline is not insubstantial and more than adequately protects against the abuse ofthe subpoena power by an overzealous defamation plaintiff.49  Any “limitedintrusion” on the First Amendment rights of innocent, anonymous internet postersthat may be occasioned by the Court’s adoption of the “good faith” standard issubstantially outweighed by the need to protect Delaware citizens from the



50America Online, 2000 WL 1210372, at *8.  (“[T]his Court finds that the compelling stateinterest in protecting [the defendant] from the potentially severe consequences that could easilyflow from actionable communications on the information superhighway significantly outweighthe limited intrusion on the First Amendment of any innocent subscribers.”).51 See Alvis Coatings Inc. v. John Does 1-10, 2004 WL 2904405, at *2 (W.D.N.C. 2004)(findingthat the subpoena was sought in good faith because there was no dispute that the defendant wasthe author of the information and that the plaintiff had “credibly averred that the statements areboth false and damaging to the plaintiff’s trademark and to its business generally.”). See also2TheMart.com, 140 F. Supp. 2d at 1095-96(stating that “[t]he subpoena would have required thedisclosure of e-mails and other personal information that has [sic] no relevance to the issuesraised . . . while not demonstrating bad faith per se, [it] weighs against [the plaintiff] in balancingthe interests.”). 
19

“potentially severe consequences” of defamatory internet communications.50B.    The Cahills’ Defamation ClaimUnder the “good faith” standard that has now been adopted by the Court, inorder for the Cahills to discover the identity of John Doe No. 1, they mustdemonstrate: (i) that they have a legitimate, good faith basis upon which to bringthe underlying claim; (ii) that the identifying information sought (John Doe No. 1'sidentity) is directly and materially related to their claim; and (iii) that theinformation cannot be obtained from any other source.1. Good Faith BasisIn determining whether the defamation claim has been brought in goodfaith, the Court’s review necessarily is confined to the complaint and the papersfiled in connection with the plaintiff’s request for a subpoena (including the briefsthat have been filed in connection with the motion for protective order).51  As indicatedpreviously, this case is in its infancy; there literally is no other information



52See America Online, 2000 WL 1210372, at *7 (“[T]he Court agrees . . . that [the plaintiff] mustestablish that there is a legitimate basis to believe that [he] may have bona fide claims againstJohn Does before compliance with the subpoena duces tecum is ordered . . . .”).  “The law ofdefamation attempts to protect a person’s interest in their reputation – the interest in acquiring,retaining and enjoying a reputation as good as one’s character and conduct warrant.” 2 FOWLERV. HARPER ET AL., THE LAW OF TORTS § 5.1 (2d ed. 1986). Under Delaware law, “acommunication is defamatory if it tends to harm the reputation of another as to lower him in theestimation of the community or to deter third persons from associating or dealing with him.” Q-Tone Broadcasting, Co. v. Musicradio of Maryland, Inc., 1994 WL 555391, at *4 (Del.Super.)(citations omitted).  To prove defamation, a plaintiff must demonstrate:  “(i) a false anddefamatory statement; (ii) an unprivileged publication to a third party; (iii) fault amounting tonegligence on the part of the publisher; and (iv) actionability of the statement irrespective ofspecial harm or the existence of special harm caused by the publication.” RESTATEMENT(SECOND) OF TORTS § 558 (1977). 
53See Q-Tone, 1994 WL 555391, at *5 (“The [reader’s] reasonable interpretation of the statementwill be based, in part, on the context in which the [author] made the statement.”).
54Id. at *6 (“[T]he Court recognizes that not all accusations of homosexuality are non-defamatoryautomatically, since there are instances when such an accusation may be made in a harmful20

available in the record for review beyond the initial pleadings and motion papers.  
John Doe No. 1 argues that the Cahills’ defamation claim fails becausereferring to someone as mentally ill or as a homosexual is not per se defamatory. While this argument may have found more traction under the Dendrite standard, itstumbles when considered against the less burdensome America Online “goodfaith” standard.  To make a “good faith” claim of defamation, the Cahills need notestablish per se defamation.  Rather, it is enough to meet the “good faith” standardthat the Cahills articulate a legitimate basis for claiming defamation in the contextof their particular circumstances.52  Given that Mr. Cahill is a married man, JohnDoe No.1's statement referring to Mr. Cahill as “Gahill” might reasonably beinterpreted as indicating that Mr. Cahill has engaged in an extra-marital same-sexaffair.53  Such a statement may form the basis of an actionable defamation claim.54  



context as an assertion of fact intended to cause harm.”). 55See, e.g., 2TheMart.com, 140 F. Supp. 2d at 1096(finding that the plaintiff failed this prongbecause the plaintiff sought the subpoena in order to use the information as evidence to supportonly one of twenty-seven affirmative defenses in an underlying derivative action).
21

Additionally, the Court finds that the Cahills have articulated a good faithbasis for a defamation claim with respect to John Doe No. 1's statementsconcerning Mr. Cahill’s mental state.  Again, the context in which the statementswere made is probative.  John Doe No. 1's statements might give the reader theimpression that John Doe No. 1 has personal knowledge that Mr. Cahill’s mentalcondition is deteriorating and that he is becoming “paranoid.”  Given that Mr.Cahill is a member of the Smyrna Town Council, an elected position of publictrust, the impression that he is suffering from diminished mental capacity might bedeemed capable of causing harm to his reputation, particularly when disseminatedover the internet for all of his constituents to read.  2. The Identifying Information is Directly and MateriallyRelated to The Cahill’s ClaimNext, the Cahills must show that the identifying information they seek bysubpoena is essential to their claim.  Stated differently, the identifying informationsought by the subpoena must relate directly and materially to an essential aspect ofthe claim.55 “If the information relates only to a secondary claim or to one ofnumerous affirmative defenses, then the primary substance of the case can goforward without disturbing the First Amendment rights of the anonymous Internet



56Id.
57See America Online, 2000 WL 1210372, at *8 (“[T]he subpoenaed identity information iscentrally needed to advance that claim.”); 2TheMart.com, 140 F.Supp. 2d at 1094 (same).
58See D.I. 28, 33.
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users.”56  In this case, the Cahills easily satisfy this prong of the analysis.  Theidentity of John Doe No.1 is essential to their defamation claim because withouthis identity, they are unable to effect service of their complaint upon John Doe No.1 and commence the litigation.573. John Doe No. 1's Identity Cannot Be Obtained FromAnother  Source Finally, the Cahill’s subpoena seeking the identity of John Doe No. 1 willbe enforced only if they are able to demonstrate that they cannot discover theidentity of John Doe No. 1 by other means.  In an internet case, it is clear that theISP can readily provide the identity of its subscriber(s).  But this does not mean inall instances that it should be compelled to do so.  The plaintiff must first attemptto locate the identifying information from other sources or demonstrate that itwould be futile to undertake this effort.  In this case, the Court has permitted theCahills to discover whether John Doe No. 1 may have voluntarily disclosed hisidentity to any third party.58  If he had done so, the Court was satisfied that hewould have waived his right to remain anonymous.  Otherwise, based on John DoeNo. 1's assertion of his First Amendment right to anonymous speech, the Courtprecluded the Cahills from compelling any third parties to disclose the identity ofJohn Doe No. 1, during depositions or otherwise, pending the outcome of this



59See Id. 23

motion.59To the Court’s knowledge, despite months of trying, the Cahills still havenot discovered the identity of John Doe No. 1.  Accordingly, the Court is satisfiedthat it is now appropriate to compel third parties, including Comcast, to disclosethis information to the extent it is known.  V.The right of internet “speakers” to remain anonymous is essential if theinternet is to remain a place where people will feel free to exchange information,ideas, and opinions.  There is, however, a distinction between using the internet toexchange ideas and opinions and using it as a cover to defame others.  Undercertain circumstances, when a plaintiff can, in good faith, allege that a user has putthe internet to use as a tool for defamation, the internet user will forfeit his right toanonymity in favor of the injured party’s right to seek redress for the damagecaused by the defamatory speech.  Such is the case here.  Consequently, John DoeNo. 1's motion for protective order must be DENIED.  Comcast shall supplyforthwith all information sought in the subpoena pertaining to the identity of JohnDoe No. 1.  IT IS SO ORDERED.
/s/ Joseph R. Slights, III________________________Judge Joseph R. Slights, IIIOriginal to Prothonotary
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