IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY DI MEQ, |11 ) G VIL ACTI ON
V. :
TUCKER MAX : NO. 06-1544
MEMORANDUM
Dal zel I, J. May 26, 2006

Tucker Max describes hinself as an aspiring celebrity
"drunk"” and "asshol e" who uses his Wb site, www tuckermax.com
to "share [his] adventures with the world."' Anthony Di Meo, II1,
who says he is an heir and co-owner of a | arge New Jersey
bl ueberry farm threw a New Year's Eve party this past Decenber
t hat, apparently, ended in a shanbles. The paths of these two
men converge on Max's Web site, which hosts a nunber of message
boards that allow Internet users to post anonynous conments on
different topics. One of those topics is DiMeo's New Year's Eve
party.

D Meo sues Max for six postings that he finds
of fensive. D Meo does not allege that Max authored the posts.
Rat her, he clains that Max "through his [Wb site] publishes
defamatory statenments ained at Plaintiff. . . ." Conp. § 5.
D Meo sues for defamation and for Max's alleged violation of 47
US C 8 223(a)(1)(3), a crimnal statute that prohibits

anonynously using a tel econmuni cati ons device to harass soneone.

! See Tucker Max Honepage, at http://ww.tucker max. com

(last visited May 18, 2006). o
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Factual and Procedural Background

On Decenber 31, 2005, Renamty, Anthony D Meo's
publicity firm organized what turned out to be the New Year's

Eve party fromhell.? See, e.qg., Mchael Kl ein, Real Noisenuking

Begins After New Year's Party Fracas, Phila. Inquirer, Jan. 5,

2006, at E3 (hereinafter "Real Noisenaking"); The Art of the

Deal; An Artist's Paintings Are Stolen and Danaged at a New

Year's Party Gone Terribly Wong, Phila. Wekly, Jan. 11, 2006,

at 18; Mchael Klein, The Party's Very Mich Over: Pronoter Is

Suing, Phila. Inquirer, Jan. 19, 2006, at E3 (hereinafter

"Pronoter Is Suing"). Renamty first contracted with Athmane

Kabir, owner of Le Jardin, a restaurant located in the

Phi | adel phia Art Alliance gallery, to host 325 guests on New

Year's Eve for a four-hour party with food and an open bar. Real
Noi seneki ng, at E3. Tw ce as many people appeared. 1d. Wen

al cohol and food ran out well before m dnight, attendees -- who
had pai d $100 each -- becane di senchant ed:

The staid, sprawling |andmark on Rittenhouse
Square never saw such a ruckus. Patrons
seeki ng food burst through doors leading into
a dining roomof Kabir's Le Jardin
restaurant. Two m xed-nmedi a works on | oan by
Antonio Puri were stolen from nmuseum wal | s.
Sconces were torn. Someone tried to haul off
t he donations box. Kabir, fearing injuries,
call ed police about 10:30 p.m

2 These facts place the postings at issue in proper

context. On DiMeo's Wb site, he describes Renanity as
"specializing in . . VIP launch events and special event
production.” See Anthony DiMeo |1l Wb site at

http://ww. ant honydi neo. com (|l ast visited May 26, 2006).
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Id. Wiile the arrival of police dispersed the crowd, it did not
di ssipate its anger, which apparently needed an outlet. ?

Enter Tucker Max, a Duke Law School graduate whose

3 This lawsuit is not the only one to energe fromthe New

Year's Eve fiasco. According to the Philadelphia Inquirer, on
January 10, 2006, Di Meo sued Le Jardin for "m sstatenents.”
Pronoter Is Suing, at E3. In that article, Le Jardin's attorney
reported that his client would counter-sue. 1d.

Nei ther DiMeo nor Max is a stranger to court
proceedi ngs. Last year, D Meo sued Phil adel phia Wekly and its
former gossip columist, Jessica Pressler, after Pressler
parodi ed the holiday card DiMeo enailed to his friends and
famly. Josh Cornfield, Party Heads to Court: Lawsuits in Wrks
Over New Years's Eve Bash Gone Bad, Philly Metro, at
http://philly. metro. us/netro/local/artlcIe/Party heads_to_court/7
65. htnl; Doron Taussig, Here's Wiuat's Fun -- You' re Getting
Served, Philadel phia Cty Paper, at http://citypaper.net/articles
[ 2005-03-03/fineprint.shtm [hereinafter Taussig]. The card
di spl ayed Di Meo posing next to a Christrmas tree. Next to an
i mge of the card that she displayed in her colum, Pressler
wote, "In 2004, | learned that | amso amazing that | get off
all day sinply on the incredible feeling of being nyself."
Taussi g.

Max's introduction to the court systemoccurred in 2003
when Katy Johnson, who was M ss Vernont in both 1999 and 2001
sued him See, e.qg., AdamLiptak, Internet Battle Raises
Questions About Privacy and the First Amendnent , N. Y. Tines, June
2, 2003, at Al13. On his Wb site, Max posted an article that
"contained a |l ong account of his relationship with Ms. Johnson,
whom he portrayed, according to court papers, as vapid,
prom scuous and an unlikely candi date for nmenbership in the

Sobriety Society [that she founded]."” [d. Johnson's attorneys
per suaded the Honorable Diana Lewis of the Crcuit Court in Wst
Pal m Beach, Florida to enjoin Max -- without service or a
hearing -- fromwiting about Johnson. [d. Judge Lewis's

ruling, which one | egal commentator called "not only a prior
restraint of Max's speech activities, but one of remarkable
breadth," sparked "a flurry of worldw de nedia attention.”
Stewart Harris, A Tale of Two Sites and a Lawsuit: Injunction
Agai nst Wb Site Owmer WAs the Legal Issue in Suit Over Sal aci ous

Story, Nat. L.J., July 28, 2003, at 19. On June 6, 2003, Max
renoved that case to federal court, filed a notion to di sm ss,
and filed a notion (endorsed by the American Civil Liberties
Union) to dissolve the tenporary injunction. |d. Shortly after
Max' s counter-attack, Johnson voluntarily disnm ssed her case.

Ld.
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professed goal inlife is "[t]o be a celebrity that gets paid to
get drunk, act l|ike an asshole, and get drunk sone nore." Tucker
Max Personal Info, at http://ww.tuckermax.com archives/entries/
personal _info.phtm (last visited May 18, 2006). H s Honepage
reports that he has achieved his second aspiration. [d. Max
spends nmuch of his tinme running ww.tuckermax.com which he often
uses to post anecdotes about his life. Mx's Wb site also hosts
a nunber of nessage boards, wth several devoted to D Meo's New
Year's Eve party.

The posts on these nessage boards -- many of them | aden
with vulgarity -- fall into three categories. First, a nunber
comrent about Di Meo's event. One author, for exanple, under the
pseudonym "Jerkoff", wote, "So what happened? Just shitty
pl anni ng? Fromthe | ooks of it, they got way nore peopl e that
[sic] they wanted, the crowd was nasty, and the bartenders were
stoned." Def.'s Mt. to Dismss Mem, Ex. |, at 2.

The second group of posts ridicules DiMeo. Noting an
onl i ne phot ograph of Di Meo nodeling, * for exanple, an author
wr ot e:

VWhen the fuck did he become a nodel ?

And what the fuck does the photographer say
to himto get himto nmake that face?

4 According to his Wb site, D Meo generates inconme by

(a) helping to run his famly's southern New Jersey bl ueberry
farnms, (b) acting, (c) managing Renamty, and (d) working as a
weal th manager. See Anthony DiMeo |1l Wb site, at
http://ww. ant honydi meo. com (|l ast visited May 26, 2006). As a
menber of the Screen Actors Guild, D Meo clains he has done
"[c]omercial print nodeling." 1d.
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K Anthony, | have this. . . this . . . this
brilliant idea. Hear ne out now. | want you
to make a face |i ke you were getting fisted
by an angry gorilla. Gk, now nold your face
to what you think you would look like if a

| eper were about to take a shit in your

nmouth. WORK WTH ME.  EXCELLENT!

Id. at 22.

The third category of posts expresses outright
aninmosity toward Di Meo. One author wote, for exanple, "Wat a
douche-bag! This guy sounds |ike the type of ponpous,

pretentious jackass that | take great pleasure in giving reality

checks to. . . but often can't locate. . . ." 1d. at 45.
Anot her poster wote, "This guy is such a tool. . . | am anmazed
he has not been beaten in the street."” [|d. at 57.

On or around March 10, 2006, D Meo sued Max in the
Court of Conmmon Pl eas of Phil adel phia County. In the conplaint,
he objected to six posts that, he clainmed, typify those about him
on Max's nessage boards:

(1) "Maybe you should find your validation
el sewhere. . . preferably at the end of a
magnum " Conpl. § 5. a;

(2) "I just wanted to |let you know that |

t hink that you are the biggest piece of shit
| have ever heard of and |I hope that you die
soon," id. Y 5.b;

(3) "Now | know why Arlen Specter got invited
to all those Renamty
Hitp://ww.renanmty. coni gal ary/ birthdaybash/e
scf 0009 parties! Could it be. . . bribery of
your local politician?" id. T 5.c;

(4) "He's got a neat, nice little page there
fromwhich we can harass him" id. § 5.d;

(5) "I can't believe no one has killed him
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yet," id. {1 5.e; and

(6) "You threw an absolutely disastrous party

on New Year's Eve precipitated by fal se

advertising and possible fraud,"” id. T 5.f.
As noted before, D Meo does not allege that Max wote any of
these hinself, but only that Max "through his [Wb site]
publ i shes defamatory statenents ained at Plaintiff. . . ." Conp.
1 5. Max does not dispute that he selects, renoves, and alters
posts on the nessage boards. See, e.q., Def.'s Reply in Further
Supp. of Mot. to Dismss, at 2. Based on these allegations,
D Meo sues for defamation in Count One and, in Count Two, for
Max's all eged violation of 47 U.S.C. § 223(a)(1)(3).°

On April 12, 2006, Max renoved Di Meo's lawsuit to this
Court.® About a week later, Max filed the instant notion to
di sm ss which D Meo opposes. At the end of his response, D Meo

adds a one-sentence request for |leave to file an anended

complaint.” W shall grant Max's notion, deny Di Meo's request

° Count Three is a claimfor punitive damges. Because

punitive danages are a |legal renedy rather than a cause of
action, we shall summarily dismss it.

6 On April 24, 2006, DiMeo filed a petition to renmand
this matter back to the Court of Common Pleas. 1In an O der
yesterday, we denied that frivolous petition. As D Meo's action
i nvokes a federal statute as a basis for relief, we have federal
guestion jurisdiction. There seens to be no dispute that we al so
have diversity jurisdiction, as the parties are citizens of
different states (D Meo of Pennsyl vania and Max of New York) and
t he amount in controversy exceeds $75, 000.

! Di Meo' s response contai ned new factual allegations that
we set forth in footnote 17, infra.

Plaintiff's counsel requested the opportunity for
addi tional briefing. W granted his request and permitted himto
file a consolidated supplenental brief by noon on May 14, 2006.
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for |eave to anend, and dismss this nmatter with prejudice.

1. Legal Analysis

Under Fed. R Cv. P. 12(b)(6), we may dismss a
conplaint for "failure to state a clai mupon which relief can be
granted.” In addition to taking all factual allegations as true,
we nmust draw all reasonable inferences in plaintiff's favor. See

In re Warfarin SodiumAntitrust Litig., 214 F.3d 395, 397 (3d

Cir. 2000). Rule 12(b)(6) permts dismssal only if "it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief."” Conley
v. G bson, 355 U.S. 41, 45-46 (1957).

1. Count One
In Count One, Di Meo sues for defamation. The primary
issue in this case is whether 8 509 of the Communi cati ons Decency

Act,® codified at 47 U.S.C. § 230, bars this claim 47 U.S.C. §

Curiously (in light of his request), about ten m nutes before
t hat noon deadline, plaintiff's counsel faxed us a letter
advising, "Plaintiff has decided to rest on his briefs already
submtted."” Thus, he declined to avail hinself of the
opportunity he hinmself requested.

8 Title V of the Tel ecommuni cati ons Act of 1996, Pub. L
No. 104-104, 110 Stat. 56 (1996), is known as the "Conmuni cations
Decency Act of 1996." Congress's main goal in enacting the CDA
was to limt the exposure of mnors to indecent material on the
Internet. See Pub. L. No. 104-104, Title V (1996); see also H R
Rep. No. 104-458, at 81-91 (1996); S. Rep. No. 104-230, at 187-93
(1996); S. Rep. No. 104-23, at 9 (1995). Alnpst exactly ten
years ago, this Court struck down part of the CDA, see Anerican
Cvil Liberties Union v. Reno, 929 F. Supp. 824 (E.D. Pa. 1996)
(Sloviter, CJ., Buckwalter, and Dal zell, JJ.), affirmed, 521
U S. 844 (1997), but the Section at issue in this case, § 230,
remai ns intact. Representatives Christopher Cox (R-Cal.) and Ron
Wden (D-Oe.) introduced 8§ 230 as an anendnent to the CDA. See
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230(c) (1) states that "[n]o provider or user of an interactive
conputer service shall be treated as the publisher or speaker of
any information provided by another information content
provider." Because of a preenption clause in § 230(e)(3), ° §
230(c) (1) overrides the traditional treatnment of publishers under
statutory and conmon | aw.

The provision "precludes courts from
entertaining clainms that would place a
conputer service provider in a publisher's
role," and therefore bars "l awsuits seeking
to hold a service provider liable for its
exerci se of a publisher's traditional
editorial functions -- such as deciding
whet her to publish, w thdraw, postpone, or
alter content.”

Geen v. Anerica Online, 318 F.3d 465, 471 (3d Cr. 2003)

(quoting Zeran v. Anerica Online Inc., 129 F. 3d 327, 330 (4th

Gr. 1997)).

Congress enacted 8§ 230(c)(1) to advance two objectives.
First, Congress wanted to pronote the free exchange of
information and i deas over the Internet. |In specific statutory
findings, Congress stressed that "[t]he Internet and ot her
interactive conputer services offer a forumfor a true diversity
of political discourse, unique opportunities for cultural

devel opnent, and nyriad avenues for intellectual activity."” 8§

141 Cong. Rec. H8468-70 (Aug. 4, 1995).

° That provision reads, "No cause of action may be
brought and no liability may be inposed under any State or | ocal
law that is inconsistent with this section.” 47 U S.C. 8
230(e) (3).
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230(a)(3); see also 8§ 230(a)(5) ("Increasingly Americans are
relying on interactive nmedia for a variety of political,
educational, cultural and entertai nnent services."); 8 230(a)(1)
("The rapidly devel oping array of Internet and other interactive
conput er services avail able to individual Anericans represent an
extraordi nary advance in the availability of educational and

i nformational resources to our citizens."). In these findings
Congress al so took pains to enphasize that, "[t]he Internet and
ot her interactive conputer services have flourished, to the

benefit of all Anericans, with a nmini mumof governnent

requlation.” 8 230(a)(4) (enphasis added).

Congress believed that 8§ 230(c) (1) would pronote these
ideals. Wth the nunber of Internet users reaching the hundreds
of mllions, the quantum of information conveyed through
interactive conputer agencies is staggering:

The specter of tort liability in an area of

such prolific speech woul d have an obvi ous

chilling effect. It would be inpossible for

service providers to screen each of their

mllions of postings for possible problens.

Faced with potential liability for each

nmessage republished by their services,

interactive conmputer service providers m ght

choose to severely restrict the nunber and

type of nmessages post ed.

Zeran, 129 F.3d at 331. In other words, absent federal statutory
protection, interactive conputer services would essentially have
two choices: (1) enmploy an arnmy of highly trained nonitors to
patrol (in real tine) each chatroom message board, and blog to

screen any nessage that one could | abel defamatory, or (2) sinply
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avoi d such a massi ve headache and shut down these fora. Either
option woul d profoundly chill Internet speech. *°

Congress enacted 8 230 to advance a second goal -- to
"encourage service providers to self-regulate the dissen nation
of offensive material over their services." 1d. See also §
230(b)(4) ("It is the policy of the United States . . . to renove
di sincentives for the devel opnent and utilization of bl ocking and
filtering technol ogi es that enpower parents to restrict their
children's access to objectionable or inappropriate online
material."); 141 Cong. Rec. H8469-70 (Aug. 4, 1995) (statenents
of Reps. Cox, Wden, and Barton); 141 Cong. Rec. H8469-72 (Aug.
4, 1995) (statenents of Reps. Cox, Wden, Lofgren, and
Goodl atte).

Under pre-CDA jurisprudence, interactive service
providers that renoved offensive material fromtheir sites risked

liability. In Stratton Oaknont, Inc. v. Prodigy Servs. Co., 1995

W 323710, at *3-4 (N. Y. Sup. C. My 24, 1995), for exanple, New
York's Suprene Court held a service provider |iable because it
screened and edited nessages posted on its bulletin boards. 1d.
This editorial activity, the court reasoned, rendered the

provi der a publisher for defamation purposes and thus subject to

strict liability. Id.

10 Interestingly, the New York Tines reports that the

Chi nese enpl oy 50,000 censors to watch the Internet for anything
the state regards as offensive. See Howard W French, As Chinese

Students Go Online, Little Sister Is Watching, N. Y. Tines, My 9,
2006 at A3.
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Concerned that cases |like Stratton Oaknont woul d

di scourage providers from screeni ng of fensive content on their
own sites, Congress enacted 8 230(c)(2)(A) to insulate themfrom
liability for

any action voluntarily taken in good faith to

restrict access to or availability of

material that the provider or user considers

to be obscene, lewd, |ascivious, filthy,

excessively violent, harassing, or otherw se

obj ecti onabl e, whether or not such materi al

is constitutionally protected.
47 U.S.C. 8 230(c)(2)(A). Both the House and Senate enphasized
that "[o]ne of the specific purposes of this sectionis to

overrule Stratton-OCaknmont v. Prodigy and any other simlar

deci si ons which have treated such providers and users as
publ i shers or speakers of content that is not their owmn . . . ."
H R Rep. No. 104-458, at 194 (1996); S. Rep. No. 104-230, at 194

(contai ning sane quote).

a. Application of 8§ 230(c) (1)

Three el enents are required for 8§ 230(c) (1) immunity.
First, the defendant nmust be a provider or user of an
"interactive conputer service." Second, the asserted clains nust
treat the defendant as a publisher or speaker of information.
Third, the chall enged comuni cation nust be "information provided
by anot her information content provider."

At the outset, D Meo's defamation claimtreats Max as
t he publisher or speaker of the six posts he finds offensive.

D Meo does not allege that Max wote any of the posts. |nstead,
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he clains only that Max "through his [Wb site] publishes
defamatory statenents ained at Plaintiff. . . ." Conp. { 5.

As to the first elenment, "interactive conputer service"
means, in relevant part, "any information service, system or
access software provider that provides or enables conputer access
by nultiple users to a conputer server. . . ." 8 230(f)(2).
Max's Web site "provide[s]" and definitely "use[s]" an
"interactive conputer service." Because it is a "service" that
"enabl es conputer access" by nmultiple users to a conputer server,
see 47 U . S.C. 8 230(f)(2), Max's Wb site is a "provider." See
Parker v. Google, Inc., --- F. Supp. 2d ---, 2006 W. 680916, at

*6 (E.D. Pa. Mar. 10, 2006) (holding that Google "provide[s]" an

interactive conputer service); Carafano v. Metrosplash.com Inc.,

207 F. Supp. 2d 1055, 1065-66 (C.D. Cal. 2002) (sane for online
mat chmeki ng Wb site), aff'd, 339 F.3d 1119 (9th Cr. 2003);
Schneider v. Amazon.com lInc., 31 P.3d 37, 39-41 (Wash. App.

2001) (sanme for Amazon.com. In any event, for Max's Wb site to
exist, it nust access the Internet through sone form of
interactive conputer service; otherw se, the public could not
viewit. Thus, his Wb site is also the "user"” of an interactive

conputer service. See Batzel v. Smth, 333 F.3d 1018, 1030 (9th

Cir. 2002) ("[T]o nake its Wb site available and to mail out the
listserv, the Network nust access the Internet through sone form
of "interactive conputer service.'").

As for the last elenent, the posts nust constitute

"information provided by another information content provider."
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47 U.S.C. § 230(c)(1). Under 8§ 230(f)(3), "information content
provi der" means "any person or entity that is responsible, in
whole or in part, for the creation or devel opnent of information
provi ded through the Internet or any other interactive conputer
service." Max did not create the anonynous posts. The posters
authored thementirely on their own.

In the face of these inconvenient realities, D Mo
falls back on the position that, because Max can sel ect which
posts to publish and edits their content, he exercises a degree
of editorial control that rises to the "devel opnent of
information ." See Pl.'s Resp. to Def.'s Mot. to Dismss & Pl.'s
Mt. for Leave To Am ("Pl.'s Resp."), at (unnunbered) 3. If
"devel opnent of information” carried the liberal definition that
D Meo suggests, then 8 230 woul d deter the very behavior that
Congress sought to encourage. In other words, 8 230(c)(1) would
not protect services that edited or renoved offensive nmaterial.
Yet, as noted earlier, one of Congress's goals in enacting 8 230
was to pronote this kind of self-regulation. Thus, "devel opnent
of information” nust nmean "sonething nore substantial than nerely
editing portions of [content] and selecting material for

publication. "' Batzel, 333 F.3d at 1031; see also Geen v.

Anerica Online, 318 F.3d 465, 471 (3d Gr. 2003) (holding that 8§

1 Also, if we interpreted "devel opnent" broadly, then few

online publishers would receive 8§ 230(c)(1) imunity for the
sinpl e reason that nost "choose anong proffered material and .
. edit the material published while retaining [the material' s]
basic formand nessage."” Batzel, 333 F.3d at 1031
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230(c) (1) bars "'lawsuits seeking to hold a service provider
liable for its exercise of a publisher's traditional editorial
functions -- such as deciding whether to publish, wthdraw,

post pone, or alter content.") (quoting Zeran v. Anerica Online,

Inc., 129 F.3d 327, 330 (4th Cir. 1997)).* Because Di Meo
al l eges that Max did no nore than select and edit posts, we
cannot consider himto be the "provider"” of the "content" that
Di Meo finds to be offensive. ™

In sum Max's Web site uses (and |ikely provides) an
"interactive conputer service." Di Mo seeks to treat Max as a

publ i sher or speaker of information. And the six posts

12 Several other cases are equally pertinent. See Donato

v. Ml dow, 865 A .2d 711 (N.J. Super. 2005) (holding that bulletin
board operator's selective editing, deletion, and re-witing of
anonynously posted nessages did not transformthe board into an

"information content provider"); Carafano v. Metrosplash.com
Inc., 339 F.3d 1119, 1124 (9th Cr. 2003) (noting that "so | ong
as a third party willingly provides the essential published
content, the interactive service provider receives full imunity

regardl ess of the specific editing or selection process”); Ben
Ezra, Weinstein, & Co. v. Anerica Online, Inc., 206 F.3d 980, 985
(10th Cr. 2000) (holding that editing and altering stock

guot ations authored by a third party does not transform a

def endant into an "information content provider"); Blunenthal v.
Drudge, 992 F. Supp. 44, 49-53 (D.D.C. 1998) (holding that
Anerica Online was not an "information content provider" even
though it had editorial control over content in an allegedly

def amat ory gossi p col um).

13 Qur concl usion does not nmean that the author of a

def amat ory st at enment escapes accountability. As the United
States Court of Appeals for the Forth Grcuit has pointed out,
"Whil e Congress acted to keep governnent regulation of the
Internet to a mninmum it also found it to be the policy of the
United States 'to ensure vigorous enforcenent of Federal crimna
|aws to deter and punish trafficking in obscenity, stalking, and
harassment by means of conputer.'" Zeran, 129 F.3d at 330
(quoting 47 U.S.C. 8 230(b)(5)).
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constitute "information provi ded by another information content
provider." See 47 U.S.C. 8§ 230(c)(1). Thus, the statute bl ocks
Di Meo's defamation claim See 47 U. S.C. § 230(e)(3). "

2. Count _Two

In Count Two, Di Meo seeks to hold Max civilly liable
under 47 U.S.C. 8§ 223(a)(1)(c), a federal statute that
crimnalizes "utiliz[ing] a tel econmmunications device .
W t hout disclosing [one's] identity and with intent to annoy,
abuse, threaten, or harass any person . . . who receives the
comruni cations.” In his response to Max's notion to dismss,
Di Meo's attorney wites, "Plaintiff instantly requests this
Honorabl e Court's Leave to Anend his Conplaint to elimnate Count

Il as stated, without prejudice to incorporate same into

14 It would al so seemthat, even putting aside the

preenption issue, D Meo's defamation claimwould still not
survive. Four of the six statenents he chall enges -- nunbered
one, two, four, and five above -- are expressions of opinion that

cannot be proven true or false. See MIlkovich v. Lorain Journa
Co., 497 U.S. 1, 20 (1990) ("[T]he Bresler-Letter Carriers-

Fal well line of cases provides protection for statenents that
cannot 'reasonably [be] interpreted as stating actual facts'
about an individual.") (quoting Hustler Magazine v. Falwell, 485
U S. 46, 50 (1988)). These statenents are constitutionally
protected. As for the remaining two, under Pennsylvania |aw, a
court must view allegedly defamatory statenments "in context" to
determne the ""effect the [witing] is fairly calculated to
produce, the inpression it would naturally engender, in the m nds
of the average persons anong whomit is intended to circulate.""
Savi tsky v. Shenandoah Valley Pub. Corp., 566 A 2d 901, 904 ( Pa.
Super. 1989) (citing Baker v. Lafayette College, 532 A 2d 399
(1987) and quoting Corabi v. Curtis Publishing Co., 273 A 2d 899,
907 (1971)). After view ng the tuckernmax.com nessage boards,

whi ch are read by people using screen nanes |like "Jerkoff,"
"Drunken DJ," and "footinnmouth," the intended audi ence coul d not
m stake the site for the New York Tines. |In short, it pal pably
IS not serious.
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Plaintiff's claimof Defamation, as well as Plaintiff's
prospective new clains for Intention [sic] Infliction of
Enoti onal Distress and Defendant's Cvil Rico violation." Pl.'s
Resp., at (unnunbered) 5. Linguistically challenging as this
sentence is, we interpret it to nean that D Meo's | awyer thinks
he can, sonehow, make Count Two vi abl e.

At the threshold, D Meo bases Count Two on a
crimnal statute, and he does not even try to show that §

223(a)(1)(3) provides a private right of action. See Cort v.

Ash, 422 U. S. 66, 78 (1975) (setting forth four-part test to
determ ne whether a private right of action exists), and nore
recent jurisprudence that applies even stricter approaches to

inmplying private rights of action. See, e.qg., Al exander V.

Sandoval , 532 U.S. 275 (2001).

Even putting that threshold problem aside, Count Two
woul d still fail for at l|east two other reasons. First, 8
223(a)(1)(3) applies only to one who uses a tel econmuni cations
device "wi thout disclosing [one's] identity." Here, however,
Di Meo does not allege that Max failed to disclose his identity.
Nor could he. Max's Wb site -- which hosts the nessage boards -
- is called "ww. tuckermax. com " the nessage boards are called
the "Tucker Max Message Boards,"” and Max hinsel f posts nessages

in his own nane.®®

15 VWi le we normal ly may not | ook outside the pleadings in

resolving a notion to dismss, we may consider docunents that are
"integral to or explicitly relied upon" in the conplaint. See |In
re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d

-16-



Second, 8 223(a)(1)(c) applies only to one who "nmakes a

tel ephone call or utilizes a tel econmunications device." As Mx
obvi ously made no tel ephone call, D Meo nust fall back on the
position that he "utilize[d] a tel econmunications device." The

problemw th that reading is that in 47 U S.C. § 223(h)(1)(B)
Congress enphasi zed that the term"tel ecommuni cati ons device .
does not include an interactive conputer service." (enphasis
added). Because we earlier found that Max's Wb site is an
interactive conputer service, 8§ 223(a)(1)(3) -- even if there

were a private right of action -- would be unavailing.

3. Request to Anend

As noted, Di Meo al so requests |leave to anmend his
conplaint to add clainms for "Intention [sic] Infliction of
Enoti onal Distress and Defendant's Civil Rico violation." Pl.'s
Resp., at (unnunmbered) 5. As a prelimnary matter, Di Meo was not
required to seek leave to anmend. Fed. R GCv. P. 15(a) allows
"[a] party [to] anmend the party's pleading once as a matter of
course at any time before a responsive pleading is served.
O herwi se a party may anmend the party's pleading only by | eave of
court or by witten consent of the adverse party; and | eave shal
be freely given when justice so requires.” Because a notion to

dismiss is not a responsive pleading, see Centifanti v. N x, 865

F.2d 1422, 1431 n.9 (3d G r. 1989), D Meo was not required to

Cir. 1997). Here, the entire basis of the conplaint is the
www. t ucker max. com nessage boar d.

-17-



seek antecedent |eave fromus. Because he opted to do so,
however, we will consider his request now. See 1d.
A court may deny | eave when anmendnent woul d be

futile.' See Foman v. Davis, 371 U S. 178, 182 (1962) (noting

that a court may deny | eave when faced with "futility of
anendnent”). An anmendnent would be futile when "the conpl aint,
as anended, would fail to state a clai mupon which relief could

be granted." In re NAHC, Inc. Securities Litig., 306 F.3d 1314,

1332 (3d Cir. 2002) (quoting In re Burlington Coat Factory, 113

F.3d 1410, 1437 (3d Cr. 1997)).

Here, Di Meo's proposed anended conplaint would fail to
state a clai mupon which relief could be granted. Like the
defamation claim his prospective intentional infliction claim
would fall to 47 U S.C 8§ 230(c)(1). Moreover, even accepting
all of the new allegations he sets forth in his response to Max's

motion to dismiss,! DiMeo cannot plead a viable civil R CO

16 VWi le we deny the notion on futility grounds, we al so

poi nt out that Di Meo's |lawer failed to take the time to submit a
menor andum of |law, as required by Local R GCv. P. 7.1(c) and
Fed. R Cv. P. 7(b)(1). This is even nore baffling because we
granted his request to submt a supplenental brief, an
opportunity that he then declined.

1 In his response, Di Meo all eges that:

| . Max has "published statenents” that (1) threaten
vi ol ence and death to Di Meo, (2) allege that DiMeo is commtting
bribery, (3) claimthat DiMeo is a honpbsexual, and (4) assert
that DiMeo is pronoting Renamity through fal se advertising and
fraud, Pl.'s Resp., at (unnunbered) 1,

1. Max has posted information about Di Meo and his famly,
towit, (1) his aunt's and grandnother's private phone nunber,
(2) his cousin's photograph, and (3) his own private contact

-18-



claim To plead such a claim one nust, inter alia, allege that

t he defendant engaged in a "pattern"” of racketeering activities.
18 U.S.C. 8§ 1962. To have engaged in such a "pattern,” Max mnust
have commtted at | east two of the predicate crinmes enunerated in
18 U.S.C. 8§ 1961(1). See 18 U. S.C. 8§ 1961(5). D Meo does not
even intimate that Max comm tted one of these offenses. Wile he
does claimthat Max crimnally violated 18 U S.C. § 223(a)(1)(3),
see Pl.'s Resp., at (unnunbered) 4, that offense is not a R CO
predicate. See 18 U S.C. 8§ 1961(1). Even if it were, as we
expl ai ned above, Max did not commt it because (1) he disclosed
his identity and (2) did not use the requisite

"tel ecommuni cations device." See 47 U.S.C. 8§ 223(h)(1)(B)

[11. Concl usion

As we noted the last tine we discussed the CDA,

Some of the dialogue on the Internet
surely tests the limts of conventiona
di scour se. Speech on the Internet can be
unfiltered, unpolished, and unconventional,
even enotionally charged, sexually explicit,
and vulgar -- in a word, "indecent" in many
conmunities. But we should expect such
speech to occur in a nmediumin which citizens

information, id. at (unnunbered) 1-2;

I1l1. DiMeo and his famly have received death threats and
been "bonbarded with crimnally harassi ng phone calls,” id. at
(unnunbered) 2; and

V. DiMeo "lives in constant fear for his safety and the
safety of his | oved ones, has sought rel ated psychol ogi cal
counseling, and has suffered the loss of his privacy, as well as
the coomercial ramfications that intuitively would arise from
his public relations conpany being cast in the spot-1light of
public ridicule," id.
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fromall walks of |[ife have a voice.

Anerican Cvil Liberties Union v. Reno, 929 F. Supp. 824, 882

(E.D. Pa. 1996).

There is no question that tuckermax.comcould be a
poster child for the vulgarity we had in mnd in 1996. But as we
added then, "[w] e should also protect the autonony that such a
medi um confers to ordinary people as well as nedia magnates."”

Id. Here we do so by protecting the coarse conversation that, it

appears, never ends on tuckernmax.com

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY DI MEQ, |11 ) ClVIL ACTI ON
V. :
TUCKER MAX E NO. 06- 1544
ORDER

AND NOW this 26th day of May, 2006, upon consideration
of defendant's notion to dism ss (docket entry # 2), plaintiff's
response and notion to anend (docket entry # 4-5), defendant's
reply to the response opposing the notion to dismss (docket
entry # 8), and defendant's response in opposition to the notion
to anmend (docket entry # 7), and for the reasons enunciated in
t he acconpanyi ng nenorandum of law, it is hereby ORDERED t hat:

1. The conplaint is D SM SSED,

2. The notion to file an amended conpl aint is DEN ED,
and

3. The Cderk shall CLOSE this matter statistically.

BY THE COURT:

/sl Stewart Dal zell, J.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A



ANTHONY DI MEO, |11 ) ClVIL ACTI ON
V. :
TUCKER MAX E NO. 06- 1544
J UDGVENT

AND NOW this 26th day of May, 2006, the Court having
today granted defendant's notion to dism ss and deni ed
plaintiff's notion for |l eave to file an anmended conplaint, it is
hereby ORDERED that JUDGVENT |S ENTERED i n favor of defendant
Tucker Max and against plaintiff Anthony Di Meo, I11.

BY THE COURT:

/sl Stewart Dal zell, J.
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