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NOW COME the defendants Lise LePage and Christopher Grotke and MuseArts Inc., individually and by and through counsel, James Maxwell, Esq., and pursuant to V.R.C.P. 12(c) submit their Verified Motion For Judgment On The Pleadings with Memorandum Of Law.

This is a lawsuit commenced by the plaintiff in a complaint dated November 8, 2007, which was received by the defendants LePage, Grotke and MuseArts, Inc. (collectively, “the MuseArts defendants”) on 11/13/07.   The MuseArts defendants have submitted their answer to the complaint and now move pursuant to the rule for a judgment on the pleadings, requesting that this Court render judgment for these defendants on all counts and dismiss the matter with prejudice. 
MEMORANDUM OF LAW

A motion for judgment on the pleadings asks the court to dispose of claims based on review of the pleadings alone, which may include affirmative defenses interposed by the defendant in response to the complaint.  V.R.C.P. 12(c); Graham v. Springfield Vermont School Dist., 178 Vt. 515, 517 (2005).  The motion is an “auxiliary or supplementary procedural device to determine the sufficiency of the case before proceeding any further and investing additional resources in it.” Id. (quoting 5C C. Wright & A. Miller, Federal Practice and Procedure § 1367, at 217 (3d ed. 2004)).  


In the case before the court today, the MuseArts defendants ground their motion on the Communications Decency Act of 1996, which provides these defendants a decisive affirmative defense of immunity from prosecution for defamation on the facts as pleaded.  Plaintiff’s defamation claim against the MuseArts defendants should be dismissed forthwith and along with it the claim of intentional infliction of emotional distress.
I. THE COMMUNICATIONS DECENCY ACT OF 1996 PROVIDES IMMUNITY FROM DEFAMATION CLAIMS FOR THE MUSEARTS DEFENDANTS AND THEIR IBRATTLEBORO.COM INTERACTIVE COMPUTER SERVICE, THEREFORE THE CASE AGAINST THESE 

DEFENDANTS SHOULD BE DISMISSED.
The Internet, allowing “tens of millions of people to communicate with one another and to access vast amounts of information from around the world 
. . . is a unique and wholly new medium of worldwide human communication.”

_____________________________


In 1996 Congress passed the Communications Decency Act (“CDA”) as part of its comprehensive revision of communications law in the Telecommunications Act of 1996.  See 47 U.S.C. § 230 et seq. (Title V of Telecommunications Act of 1996, Pub. L. No. 104-104, variously integrated into the U.S. Code).
  The CDA sets forth policy goals and provides a jacket of immunity for interactive computer services:
(c) Protection for “good samaritan” blocking and screening of offensive material
(1) Treatment of publisher or speaker
No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.

(2) Civil liability

No provider or user of an interactive computer service shall be held liable on account of--

(A) any action voluntarily taken in good faith to restrict access to or availability of material that the provider or user considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise objectionable, whether or not such material is constitutionally protected; or

(B) any action taken to enable or make available to information content providers or others the technical means to restrict access to material described in paragraph (1).
47 U.S.C. § 230(c).  An internet computer service is defined, and distinguished from an information content provider, in the following sections of the CDA:

[] Interactive computer service (“ICS”)

The term “interactive computer service” means any information service, system, or access software provider that provides or enables computer access by multiple users to a computer server, including specifically a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.

[] Information content provider
The term “information content provider” means any person or entity that is responsible, in whole or in part, for the creation or development of information provided through the Internet or any other interactive computer service.
Id. § 230(f)(2) & (3). (Underlining and abbreviation added.)  Thus, the abbreviation ICS in today’s motion will refer to interactive computer services in general, of which defendant MuseArts’s “iBrattleboro.com” is an example.  See Verified Answer And Affirmative Defenses Of Defendants LePage, Grotke and MuseArts Inc.
(December 3, 2007). 

The policy behind the CDA statutory scheme is “to promote the continued development of the Internet and other interactive computer services.” 47 U.S.C. at § 230(b)(1).  In light of the rapid development of the Internet and its multifarious features and benefits as a communication and information universe, Congress was mindful that tort liability for the content of the millions of messages traveling through the ICS hubs would be chilling for interactive service providers; relatedly, Congress wanted to encourage self-policing wherever possible.  Id. at § 230(b)(2), (3) & (4).  See also Dimeo v. Max, 433 F. Supp. 2d 523, 528-29 (E.D. Pa. 2006) (discussing policy concerns behind enactment of CDA); Batzel v. Smith, 333 F.3d 1018, 1026 et seq. (9th Cir. 2003) (same); Zeran v. America Online Inc., 129 F.3d 327, 330-31 (4th Cir. 1997) (same).  The immunization benefit conferred by the CDA therefore derives from twin bedrock policy decisions, one to avoid the chilling of free speech and the other to encourage self-policing of content on the net.  As to tort liability and its effect on free speech, Congress recognized that “[t]he imposition of tort liability on service providers for the communications of others represented . . . simply another form of intrusive government regulation of speech.”  Zeran, 129 F.3d at 330.  Moreover, “[i]f efforts to review and omit third-party defamatory, obscene or inappropriate material make a computer service provider or user liable for posted speech, then website operators and Internet service providers are likely to abandon efforts to eliminate material from their site.”  Batzel, 333 F.3d at 1029 (citing to legislative reports). 
A. The CDA preempts state common law actions for defamation

The Communications Decency Act contains the following language: “Nothing in this section shall be construed to prevent any State from enforcing any State law that is consistent with this section. No cause of action may be brought and no liability may be imposed under any State or local law that is inconsistent with this section.”  47 U.S.C. § 230(e)(3).  In Zeran the lower court wrote comprehensively on the issue of whether the Communications Decency Act of 1996 preempts a state law cause of action for, in that case, negligence in distribution of allegedly defamatory material.  See Zeran v. America Online Inc., 958 F. Supp. 1124, 1128-35 (E.D. Va. 1997).  While noting that the CDA “contains no explicit expression of congressional intent with respect to the scope of preemption,” id. at 1130-31, and further that “Congress did not intend to occupy the field of liability for providers of online interactive computer services to the exclusion of state law,” id. at 1131; see 47 U.S.C. § 230(e)(2) (nothing in section to be construed to prevent enforcement of consistent State laws (emphasis added)), the district court in Zeran nevertheless held that the plaintiff’s state law cause of action against AOL would require treating AOL as a speaker or publisher and that would conflict with the CDA’s express provisions, therefore at least as to defamation the CDA preempts state law, id. at 1133.  Further, the district court found no substantive difference between negligent distribution of putatively defamatory material and defamation itself, both were co-opted by the CDA in this context.  See Zeran, 958 F. Supp. at 1133 (distributor liability merely a “species or type” of publishing of defamatory material).


With these conclusions the Fourth Circuit, on appeal, had no quarrel, indeed it barely spoke of the issue, observing only that “[w]hile Congress allowed for the enforcement of any State law that is consistent with [the CDS], it is equally plain that Congress’ desire to promote unfettered speech on the Internet must supersede conflicting common law causes of action.”  Id. at 334 (quoting 47 U.S.A. § 230(d)(3)) (interior quotation marks and citation omitted).  

B. We will not kill the messenger for lapses in the message

One of the earliest cases construing the CDA is Zeran v. America Online Inc., 129 F.3d 327 (4th Cir. 1997), cert. denied, 524 U.S. 937, 118 S. Ct. 2341 (1998).  An anonymous hoaxster posted messages on AOL’s bulletin board advertising T-shirts with slogans glorifying the death and destruction of the Oklahoma federal building bombings.  Attached to the ads was a telephone number to call for the T-shirts, and that number was the plaintiff Anthony Zeran’s number in Seattle, Washington.  Not surprisingly, Zeran received numerous angry calls deriding him for the tasteless product he was selling; some calls contained death threats.  Id. at 329.  Zeran called AOL demanding removal of the message and a retraction. AOL removed the posting—not fast enough for Zeran—but it popped up again.  AOL posted no retractions.  The situation grew nastier when a radio station picked up on the T-shirt ads and broadcast its disgust along with Zeran’s telephone number.  At one point Zeran’s telephone was ringing with abusive calls “approximately every two minutes.”  Id.   Zeran sued AOL claiming it was negligent in distributing material it knew or should have known was defamatory.  Zeran v. America Online Inc., 958 F. Supp. 1124, 1128-29 (E.D. Va. 1997) (lower court decision).

Just as the MuseArts defendants are doing today, AOL answered with the affirmative defense of immunity pursuant to 47 U.S.C. § 230(c)(1) and filed a motion for judgment on the pleadings.  The lower court granted AOL’s motion, the Fourth Circuit affirmed and ultimately the United States Supreme Court denied certiorari.  

The Zeran decision and subsequent decisions in accord with it are decisive for today’s case, for they establish that the CDA, consistent with its purposes and goals, immunizes interactive computer services against “any cause of action that would make service providers liable for information originating with a third-party user of the service.”  Zeran, 129 F.3d at 330.  (Emphasis added.)  In its decision affirming dismissal of Zeran’s case against AOL, the Fourth Circuit wrote at length about the purposes and goals of the CDA and was careful to point out that immunity for an ICS provider does not mean that the original writer of a defamatory message is immune, only that Congress chose “not to deter harmful online speech through the separate route of imposing tort liability on companies that serve as intermediaries for the other parties’ potentially injurious messages.”  Id.   Further, the court considered and discarded plaintiff’s argument that AOL was liable as a distributor even if it could not be sued in the traditional manner as a publisher of the material, especially since it failed to immediately remove the messages once it had notice from plaintiff that defamatory material was being disseminated.  The court pointed out that if that were really the state of things all ICS providers like AOL would have to investigate every time there was notification of putatively defamatory material—an “impossible burden” given the huge numbers of postings on such services. Id. at 333.  Under the Zeran analysis, the CDA expressly removes an ICS from the traditional definition of a publisher as that is understood for defamation claims.  What is more, a lawsuit “seeking to hold a service provider liable for its exercise of a publisher’s traditional editorial functions—such as deciding whether to publish, withdraw, postpone or alter content—are barred.”  Id. at 329.

Since the Zeran case in 1997, “[n]ear-unanimous case law holds that Section 230(c) affords immunity to ICS’s against suits that seek to hold an ICS liable for third-party content.”  Chicago Lawyers’ Committee For Civil Rights Under The Law, Inc. v. Craigslist, Inc., 461 F. Supp. 2d 681, 688 (N.D. Ill. 2006) (citing Zeran, supra, as “the fountainhead of this uniform authority” and citing numerous following cases in accord at 689 n.6 ).  In Chicago Lawyers, plaintiffs alleged that defendant Craigslist published advertisements for housing that contained or indicated preferences, limitations or biases that were illegal.  Id. at 685.  The court sedulously parsed the language of §230(c), see id. at 693-98, and found reason to criticize Zeran’s failure to observe or comment on the differences in language between § 230(c)(1) and (c)(2) (“no provider . . . shall be treated” versus “no provider . . . shall be held liable,” respectively),
 yet the court ultimately dismissed the case against Craigslist on defendant’s motion for judgment on the pleadings.  The court found that Craigslist was an interactive computer service that multiple users could access and “create allegedly discriminatory housing notices” but the information on the site was not originated by Craigslist, which was therefore immune.  Id. at 698-99. 

Perhaps it is needless to say that the one who writes the message is not within the ambit of § 230(c) protection.  If the ICS is also the author of the message, it is an “information content provider” with respect to that message and may be liable.  Information content providers are defined as those who create or develop content on the web.  47 U.S.C. § 230(f)(3); Global Royalties, Ltd. v. Xcentric Ventures LLC, 2007 WL 2949002 at *3 (D. Ariz. Oct. 10, 2007).  


In Global Royalties, plaintiff sued the service provider, Xcentric Ventures, for allegedly defamatory statements made by a visitor to that website who made disparaging comments about plaintiff’s gem brokering business.  But the three statements alleged to be defamatory were written by an individual visitor/user of the site, not Xcentric Ventures, and the court dismissed as against Xcentric.  What is more, in responding to plaintiff’s claim that failure to remove the material upon request by plaintiff constituted an adoption of the offensive speech by Xcentric, the court wrote that “it is ‘well established that notice of the unlawful nature of the [content] provided is not enough to make it the [ICS’s] own speech.’”  Id. (quoting from Universal Communication Systems, Inc. v. Lycos, 478 F.3d 413, 420 (1st Cir. 2007)).
C. Editing is not authoring

In a much-cited 2003 case from California the plaintiff sued, among others, a museum security ICS provider that posted a message by one Robert Smith wherein Smith worried that plaintiff’s collection of paintings might be stolen from Europe during World War II and rightfully belong to others.  Although he did not intend a worldwide dissemination of his concerns, Smith’s message went global (albeit within the limited population of subscribers to the museum security network) and plaintiff eventually got wind of it.  Batzel v. Smith, et al., 333 F.3d 1018, 1021-22 (9 Cir. 2003).  The Batzel Court wrote comprehensively about the origin and purposes of the CDA and held, finally, that the question was whether Smith created and developed alone the content of the message. Id. at 1031. The question had to be considered in light of the fact that the museum security network made some “minor wording changes.”  Id. at 1022.  The court held that even if the defendant edited or took other affirmative steps with regard to the message about the paintings, the provider “[o]bviously . . . did not create Smith’s email.  Smith composed the e-mail entirely on his own.”  Id. at 1031.  The CDA therefore provided immunity from the plaintiff’s defamation action.
D. The MuseArts defendants meet the essential elements
for immunity under the CDA


With this background, 3 elements are discerned that constitute the predicate for protection under § 230(c)(1).  They are, first, that the defendant is a provider or user of an interactive computer service, as that term is defined in the statute; second, that the plaintiff’s complaint treats the ICS provider as the publisher or speaker of the information, just as traditional defamation law would require; and third, the information in fact must have been provided by another information content provider, not the ICS itself.  See Dimeo v. Max, 433 F. Supp. 2d 523 (E.D. Pa. 2006) (elements for immunity under § 230(c)(1)).
  

In today’s case, the three elements are fulfilled, immunization applies and the case against the MuseArts defendants should be dismissed. 


First, the MuseArts defendants are the owners and operators of an interactive computer service dubbed iBrattleboro.com, easily viewable by anyone via the Internet.  At the home page on Saturday, December 1, 2007, one finds the following capsule summary of iBrattleboro’s nature and purposes:

Welcome to Brattleboro's original, locally-owned citizen journalism site. Read and write your own news, interviews, and more. Pick a local Brattleboro story and cover it yourself or with friends. Home of the Brattleboro Community Brain Trust, weather, stocks, barters, rides, mazes, and more.
http://www.ibrattleboro.com at Home Page (Dec. 7, 2007).  There are news stories, comments, advertisements, portals for information and further Internet travel.  The site provides information for local readers (or non-local readers who wish to learn about Brattleboro) on virtually any topic or concern of interest.  What it does not have at home, it offers via links to other sites.  It is, in short, an example of thousands, perhaps tens of thousands, of local websites to which viewers can go for information or to participate interactively by posting messages, comments, critiques, advertisements, notices or promotions of their own.  Apodictically, iBrattleboro.com fits the definition of an interactive computer service as contemplated by the CDA because it provides or enables computer access by multiple users to a computer server and access to the Internet.  See 47 U.S.C. § 230(f)(2) (quoted supra).  Examples of ICS providers, from public journals such as iBrattleboro to blogs, forums, information and comment sites abound.  See, e.g. http://www.topix.com/forum/law/patent-trademark (forum and comment site for patent and trademark law (visitor risks onset of overwhelming sleepiness)); http://www.macosxhints.com (tips to and from Mac users); http://www.chessgames.com (games and kibitzing for chess enthusiasts); http://www.celebrities.com (news, gossip and “info” on just about anyone who has had 15 minutes or more of fame).  Obviously, there are differences.  The differences are what make it all so interesting.  What is identical is what counts for today, however, and that is that each of these is an ICS and, furthermore, the information provided to viewers and users on any of these, including iBrattleboro.com could not conceivably be authored in its entirety by the ICS.  The MuseArts defendants, like the other ICS’s referred to herein, are an interface, a situs for exchange of ideas and information.  See, e.g.:

iBrattleboro Sued For Libel

Authored by: annikee on Tuesday, November 27 2007 @ 09:20 PM EST

Don't worry, this is baloney. Your disclaimer should cover it. What a nerve. We're all behind you.
Laura

http://www.ibrattlboro.com at Comments, “iBrattleboro Sued” (Dec. 1, 2007); 

	Where in the World is John Clark?
	   

	Thursday, November 29 2007 @ 11:03 AM EST
Contributed by: Anonymous 


What happened to WTSA morning disc jockey John Clark? 

He has been missing from the morning slot for a few weeks now with no word of explanation. He was on the air forever it seems and was a local institution. 



Where in the World is John Clark?

Authored by: Greycella on Thursday, November 29 2007 @ 11:57 AM EST

I believe, and I'm not totally sure on this, that he had announced some time ago that he'd be off-air for awhile to have surgery. 

Id. at Comments, “Where in the world” (Dec. 1, 2007).  Defendants Grotke and LePage may at times become information content providers, see e.g.,
Bronners Soap Bottles

Authored by: cgrotke on Friday, November 30 2007 @ 11:00 AM EST

Perhaps the best bottle "decoration" of my lifetime... all those hours 
spent in the shower using the soap, then starting to read all the weird 
little things printed. (You can use this to brush your teeth, too? Whoa! 
and as birth control? Whoa!)

Id. at Comments, “Save the Corps” (Dec. 1, 2007). 

But it is not possible, under the law as set forth above, to hold that Grotke or LePage are responsible for defendant David Dunn’s message because the content of that message was neither created nor developed by either of them. Defendant Dunn’s message, it must be stated, was removed from the site by the MuseArts defendants immediately upon receipt of plaintiff’s summons and complaint.  Although the removal of the comment by the MuseArts defendants has no relevance to the legal questions before the court today, it is relevant to the integrity of iBrattleboro.com.
  Prior to the time they were served the summons and complaint these defendants had no notice whatsoever that plaintiff Mayhew objected to the content of the Dunn message; nor have they, at any time, met, known or spoken or communicated with Ms. Mayhew. 

The second element for protection from defamation under CDA is that the complainant treat the ICS as the speaker or publisher of the information.  The complaint in today’s case does so when it asserts that iBrattleboro’s disclaimer of authorship of the content of the Dunn message “is insufficient to escape liability for the libel committed in the article.” Complaint at ¶ 11.  The plaintiff is treating the MuseArts defendants as speakers or publishers in the traditional sense and, as has been demonstrated in the brief, this is contrary to the law as it exists throughout the country pertaining to liability of ICS providers for claims of defamation.


The third element for immunity is that the information subject to the claim has been provided by a third-party information content provider.  To find that this element is unquestionably fulfilled the court need look no farther than plaintiff’s complaint itself.  Plaintiff states that “On or about Sunday, September 30, 2007, Defendant Dunn authored an article on the website known as iBrattleboro . . . .”  Complaint at ¶ 7.  Hence, the element is fulfilled.

The three elements for a finding of immunity for iBrattleboro.com under the Communications Decency Act are filled in completely and the case against the MuseArts defendants will fail for lack of liability.  The court should so rule and dismiss the defamation count against the MuseArts defendants with prejudice.
III. PLAINTIFF’S CLAIM FOR INTENTIONAL INFLICTION

OF EMOTIONAL DISTRESS AGAINST  THE MUSEARTS
DEFENDANTS CANNOT SURVIVE JUDGMENT FOR THE 

DEFENDANTS ON THE DEFAMATION CLAIM AND 

THEREFORE MUST BE DISMISSED.


The plaintiff’s claim that the MuseArts defendants defamed her carries with it an allegation of intentional infliction of emotional distress and for punitive damages.  But the MuseArts defendants are immune from liability for the defamation claim and it follows that the IIED claim is moot.  See Black’s Law Dictionary 1025 (7th ed. 1999) (under mootness doctrine courts will not decide cases where no actual controversy exists).  Plaintiff’s IIED claim should be dismissed.
CONCLUSION

For all of the reasons stated above, and on the ground of established principals of law arising from the Communications Decency Act of 1996, the claim against the MuseArts defendants for defamation should be dismissed with prejudice and, in its wake, the associated claim for intentional infliction of emotional distress.  


WHEREFORE, Lise LePage and Christopher Grotke and MuseArts Inc. request the Court to GRANT their motion for judgment on the pleadings and to DISMISS all counts against them with prejudice, and further request any and all relief in law and equity as the Court may deem just in the circumstances.


DATED at Brattleboro, Vermont this 3rd day of December 2007.





Respectfully submitted,





LISE LEPAGE and CHRISTOPHER GROTKE





and d/b/a MUSEARTS INC.





MAXWELL, LAWYER





James Maxwell, Esq.

� Reno v. American Civil Liberties Union, 521 U.S. 844, 850, 117 S. Ct. 2329, 2334 (1997) (Interior quotation marks and citation omitted.)


� Section 230 of Title 47 is attached hereto.  The federal cases cited in this brief are also provided.  All law is printed from the Westlaw database.


� The distinction is illuminated quite well by a footnote in Zeran’s lower court decision:  “Subsection (c)(1) . . . immunizes [ICS] providers and users from defamation liability . . . . [S]ubsection (c)(2) precludes holding an [ICS] provider or user liable on account of (i) actions taken in good faith to restrict access to material that the provider or user deems objectionable, and (ii) actions taken to provide others with the technical means to restrict access to objectionable material.”  958 F. Supp. at 1135 n.22. 


� As an example of courts walking or quoting fearlessly into the nasty neighborhood of obscene, gross, startling language, Dimeo makes interesting reading.  (Copy attached.) 


� iBrattleboro has disclaimers that are similar to those that can be found at ICS sites throughout the Internet, disclaimers designed to alert those who post messages or otherwise use the site that the universe is not devoid of self-policing standards.  The iBrattleboro disclaimers are as follows:


Registering as a user on iBrattleboro.com constitutes acceptance of this site's policies and agreement to abide by the terms and conditions of the site. 


iBrattleboro.com is not responsible for stories and comments posted on this site. Information posted on the site is the responsibility of the individual posters and not iBrattleboro.com. 


iBrattleboro reserves the right to refuse publication of any story or comment, for any reason. 


iBrattleboro reserves the right to ban or suspend any user at any time, with or without warning, for activities that put the site at risk. 


These policies may be updated at any time.
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