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To cor¡mence the statutory time 
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pedod of appeals as of right 
I

ICPLR 5513(a), you åre advised 
I

to $erve a copy of Ìhís otder', 
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PsEsEñr: Hotc, Ronv J. nrr,r,.ar.irþxr,
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I¡¡nExNo: 08-03892

II ResPondetrt'
I

--------l- ---------x
The instant action wa-s by the filing of a summ'rris äfid complaint on

February25,2008. The oo alleges that certain defamatory staterneflts were made

concerning Ríchard Ottinger and Oftiog*, whích stâtements 'vere posted on a "LoHUD"

blog hosted by thc New York Jourhai Nervs. The dcfendants namtd in that actíonwere John

Doe l-i00 and .Iane Dos 1-100.



In the complaint, piaintiffs set forth scveral statements by cerlain dnonymous persons

postert on the LoHUD blog. Those staternents inciude ttre foilo'"r'ing:

"It now äpp€ars ttraf it has been prove,lr, that thç Ottinger's, . . . have presented a

FRAUDUL.ËNT deed ín or,der to cl.aim that they own land uÍcler wate'r' ' ' ' We

arc talking about the Ottingers LYING to the $tate, tlre Building DepartmearÈ the

ZB.A. ancl necessarily either bribirrg or coeroing othø pcople 1o do thc $ame."

(Posted September 1.1,,2007 by SAVE105a3.)

"Equally Oulragegus, wa$ tftat as Ms. McCrOry was informing the dumbst'uck

BOî of th.e Ottingets criminal behavior . . . and advocated fcr the Ottinger's

position in ord.er io fi:rtå.er their illegai scâ1n." (Posted Septtrnbet 15,2007 by

hadenough.)

',Hc [the mayor of Mamaroneck] took the juiêe from Richar<l and.June Ottinger to

the tune of $-ZS,00O so they could build their startef Taj Mahat on a substãndatd

lot. Theirmonvy bought á complìant ZBÀ and Building lrts'rector'''" (Posted

Septembvr 19,2007 bY aoxomoxoa.)

TTIEY PAID THB RIGI{T FEOPLE OFF! They started witr taking care of the

lyJayor, everybody knows that. Iwould guess theBuilding..nçeotor and Zoning

Board werB flot forgottsn in thcir latgesse. The Ottingers have beon vøy
genôrous in greasing thç wheels of comrption. lMith the ncrvs of the fraudule'nt

ãeed they robmitt*d it becomes quite clear that they also mr.st liave taken care of
the zurveyot and the priOt ovengr of the ptoperty, unless the¡' æe two of the

dunibestpeopie on eáfth! (Posted Septerflber 23,2007 by S4VE10543.)

J.n an effort to ascertain tlr,e narnes of the anonymous bloggers, pfai:rtiffs ssrved a subpoona on

The Joumal News on February 28,2008.

Qn March 21, ZO¡1,The .Ioumal New-q made a CPLR $23 0 4 motion to quash the

subpoena. OnApiilll,2003,piainfiffscrçss-movedtocompelptrzuanttoCPLRR'3124or,ín

the ¿ltern.utíve, to cônvert the instant aotíon to a special prooeedin¡ prusuartf to C?LR $103(c)

and allow pre-action disclosure pursuant to CPLR $3 1 02(c)'
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orr May 28,2008,thís corut held a hearing regarding the penrling motions. upon

stipulation of thc pariies, it was ordered that the instant sction bs çonverJecl to a special

proceeclirrg allowing plaintiiß (norv petitioners) to seek pte-actíon disclosLtte pursuant to CPLR

$3i02(c).

The internct is creating ønerging icgal issues, ûorn jurisdíotion to disoovety, The

idç,ntification of anonSnrrous blgggers-posting def.amatory statanentl on the intsmet-ís one of

those iszues. T'l:ere ís no queslion that the Fitst Amendment proteots thc right of a petson to

speak anonytnously. That pr.otection, howevern is no gteater than the right of a person to speak

when thcir identity is known. Anonynous speeclr is not absolute ar.d does not providc ¿ safe

havcn for defaniatory sPeech.

The New Yod< Court of Appeals ancl Appellatc Divisi.ons hrle not yet addressed this

issue. The ouly reported decisiotr in Nera¡ York is from thc suprern¡ court Nerv York county

(Greenbaunt v. Google, Inc.,l|Misc.3d tS5 t20071). That case, lr'xveve't, failed to set a

standa¡d bçcause the court found" âs a matter of law, that the stateflrents made wgfe not

defbmatory.

The parties have urged this court to consider pvrsuasive auf hority from other

jurisdictions, specifically the Superior Court of New Jerse¡ Àppellate Þivision deçision ifl

Dendrtte Intetnationalv. Doe Q'f 5 þ,.21756 [2001]) and the Delawarc Suprørne Court decision

inDoev.Cahiil(88442d451 [2005J). Thçcourtfudsbothdecisionsheþfitlinreachinga

decision ín this matter'

ïnDendrìtethe Superior Court of New Jøsey, Appellate D'ivision establíçhcd four

guidelines in deciding applications for expedited discovery antl oompelling an internct service
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provider to disclose the identity of anouymous intørret posters who are $ued for allegedly

violating the riglrts of individuals or corporations;

tT]he irial court should fitst require the plaintiffto uridcrtake offorts to notify the

aTronl,rrrous posters that they arc the subject of a zubpoena ot applicatioil fot an.

order of dísclo$ürc, aLrd withlrold acfion to affotd the fiotitiotrslJ"named

clefendants a reasonable oppoilunity to file and serve oppo$itiog to the

applioation. These notification efforts should include posting a message of
notiflcatton of the ideniity discovery rcquest to the anonymorß user orr the ISP's
pertinett message boatd;

The oorut shall also require the plaintiffto iderrtify and. set forth the ex¿ct

statements puryortedly made by each a:ronyrnous poster th.atr plaintiff alleges

constihrtes actionable speech;

The complaint and a1l inforsration provided to the court sho ¡Ldbe carefully

rpvr.ewed to detenrrine whether plaintiffhas set forth a prirnlr facie oause of ¿ction

against the fictitiously-narned defendants, In addition to estrbiishing that its
¿ction çu:r withstand a motion to dismiss . . . the plaintifîml¡st produce sufficient
eyidcnce supporting each ele¡nent of its cause of ac-tion, on ilprima, facie basis;

ând

The court must balance the defendant's First Amendment ri ght of anouymous frcc
speeob. against the stength of thc prjma facíe case presente(l and the necessity for
tfte di,qclosue of fhc anonymous defendant's idcntÍtyto allow the plaintiff
prcpcrlyto procee.d.

Ät the hearing on May 28, 2008, the court applied thc first step in Dendrfte.

The court resçrved its decision on the pendingmotions and dircoted the petitioners to

und.ertaken ceftain steps specífied by thc court to post a notiflcätioll on certåi,l Forums making

known (a) the existence of the strrecial proceeding, (b) the relicf sorrght herein, and (e) the fact

th.at any iridivìdual who bcliwed that his or hór rights rrright be aff ¿cted could seek to i¡tcrveno

anonymousþ or otherwise in the special proceedirtg to appear on June 25'2008. The notice was

timely po$ted on the Forums in compliance with the direotion of the court. On Jurr,e 25,2008,
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fhs.cûdtñeld. a ñrttrer h.earing on the mrtlør o,n pdfug¡mofirc- .Al|that tÍmq no fudividual

sqlghtO ist€rv€ilre.

,{tûis point the coutt finds tliatthe pøiticmeæ if,ftisú¡dfcrt*ve ídentifi-ed aud set for.tb

tbeexact alleged defan'ratory statemeills madeby eec.h anocqmnms l'oster' Tbe complaint and all

irformøioa poovídcd 1p ths court establishes thatpefifimers bgræ srt fortb. a pnma faoíe cause of

actionagainstthe fictitiously,rømerl defenilants. Seiit¿üt€rsløve¡rbduced suffioicnt widence

n¡l¡po*iag eaçh element of its cause of actio4 on a primafrcie baes, except that of

constituliosål ¡aalioe'

With regøds to con$ifi]tionel melic% tbp coÛtt fuds TteDaL:aT4¡ate Supte,mo Cowt Doe

u Cahíll (Bt4 ,LZd45 I [2û0sJ] hctpi¡I. ln. Cøhill,theHøwue SrprsDlç cor¡rr held a plaintiff

must frrduce øt¡idence oû alL elemc,nts of a dçfamsfitû dãitn sirhtr the plaintiffs controi. The

cunstih¡tional malice eleruerrt iç trot withirr a plaintiffs confrol .4s tlre Delâi|åfe court poùted

orq

wp nre míndfr¡l that pubiic figures in a defamatiotr' ÇuÉle mt¡st prove that th¡
defatlant uade the lhterneote viíth schrst malice,'Withont iliscovery of the

dEfendaats ídenfity, safísfyìng lhis elementmaybe difficult' if not impossible.

Conseque,lrily, we do NOT hold tha¿ the public figse dcfan.atíon piaintiffis
rnquireÌt to pdCIduÇ,€ evidsncs oa this slcme'st offhs cleim'

(L¿ at 464 [capitetization of ¿NOT" in original.].) The corrf agnees md finds that üe petitione'rs,

at ihis poiuf in the proceeding, need not pmve this elemeat to obtai:r pe-aotion disclo$¡rre'

AgptyÍng tbs fur:rrh pmng of Dendríte,ths cøt finds rhat the balanse in this case weiEhs

. 
in åtlor of the Petidoners.

IT IS HERBBY ORDERBD, that themstion afThctul Nm¡s is deEied.'atd {b.e

rñf,otim. off¡etitioners ís granted as follot¡¡s:
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