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I"IONTANA TH]RTEENTH JUDIC]AL DISTRICT COURT
YELLOI^/STONE COUNTY

COPY
RUSSELL L, DOTY.

PLAiNTIFF,

vs,

BRADLEY I'4OLNAR

CAUSE NO, DV 07.022

DEFENDANT.

Taken at the Yellowstone County Courthouse
B'i 1i ì ngs, lulontana

Wednesday, September 3, 2008

I,1OTÏ ON TO QUASH
Bef ore the Honorab'le G. Todd Baugh
Thirteenth Judic'ial Djstrict Judge

APPEARANCES

FOR THE PLAiNTIFF:
RUSSELL L. DOTY, pro s€ , P, 0. Box 30457, Bi l l i ngs,
t1ontana 591 07 -0457 .

FOR THE DEFENDANT:
JACK SANDS, ESQ., Attorrrey at Law, 100 North 27th St,,
Sui te 250, Bì 11ì ngs, l'lontana 59101 ,

FOR THE B]LLINGS GAZËTTE:
Ì'IARTHA SHEEHY, ESQ. , Sheehy Law Fi rm, P.0. Box 584,
Billìngs, l4T 59'103.
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i^lEDNESÛAY, SEPTET{BER 3, 2OO8

THE COURTI DV t7_022 Doty versus l"lolnar,
Gazet te's moti on to quash a subpoena or somethi ng. y,ar r

have come to some understandìng and have agreed to â

resol uti on of the i ssues?

I'lS. SHEEHY: We haven't, your Honor ,

THE C0URT; Okay. you can pnoceed.

l,S. SHEEHY: Judge, I put a copy of the l{edia
conf i denti aì Í ty Act on your tray there because T''ll be

referrì ng to j t.
ïHE COURT; Thank you.

MS. SHEEHy: That 's j ust the statute. Th.is

case arises because Hr, Doty, as part of his civil
actìon, has ìssued a subpoena requesting that the Gazetfe

produce IP addresses, e-mâil addresses, and other
identìfying information about a number of anonynous

posters. Mr. Doty 'identi f i es these posters by ilrei r
on-line nicknames and asks the Gazette to accumuìate data

concernì ng the'i r i denti t jes.

I would ljke to present a ljttle bjt, as was

f urther expl a'ined i n l'|r. Prosi nski 's af f i davi t, about the

on-l'ine edition.

(Whereupon, the reporter asked courrsel to slow

down . )

l,lS. SHEEHY: The Gazette on - I i ne edi ti on al I ows

ía
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readers to post comments after each story and these
commenrs âre anonymous. The posters can choose to have a

ni cknanre or a posti ng name that ref 'lects thei r i dentì ty,
or they can remai n anonymous. In aì I owi ng these

postÌngs, the Gazette asks that the posters register.
And in the registration, the Gazette obtains the Ip
address, wh'ich I be'l i eve to be computer-speci f ì c, the
e-maìl address, and the nickname. The Gazette does not
requìre and does not obtain inforrnatjon concern.ing thejr
ì denti ti es.

The Gazefte aoves to quash this subpoena on

very s'imp1e grounds . The lu|edi a conf j denti aì i ty Act f ouncl

et 26-1-901 through 903. The |ulecl'Ía confidential.ity Act

is very specific and very broad. It has a 0rovision
statì ng extent of prì vì 1 ege, It says ! subsectj on 1 ,

|,Jithout his or its consent, no person, including any

newspaper, magazi ne, press associ at.i on, news agency , news

servjce, radio stat'ìon, television station, ,or community

antenna television servìce, or any person connected w.jth

or employed by any of these for the purpose of gathering,

wri ti ng, edi ti ng, or di ssemi nat'i ng news, may be exam j ned

as to or mây be required to djsclose any information
obta'ined or prepared or the source of that i nf ormat j on i n
âny lega'l proceeding if the informatjon was gathered,

rece j ved or processed i n the coLrrse of h j s ernpl oynrent ôr
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Page

its business.

The Gazette has presented the affidavit of
steve Pros'inski to establish that the on-line message

servi ce i s i ndeed part of the Gazette,s busi ness. It ,s

an i ntegra'l part of the busi ness and a growi ng part of
the busi ness. Al I the i nformati on requested i n the
subpoena i s obtai ned as part of thi s bus.iness , whi ch .i 

s

the Gazette's business, As such, the subpoena falls
squarel y w'ithi n the broad prì vi l ege al I owed by the Fledi a

confidentia'lìty Act and the subpoena must be quashed. By

the terms of Act, no one frou the Gazette may be

compel'led to testi f y or to provi de thì s ì nf ormati on .

ti4r. Doty clajms ìn his brìefìng that the

Gazette has waì ved i ts pri vì '1 ege, The Gazette has not

waivecl its prìvììege, and Section 26-1-gO3 speaKs

specìfically to this. The privì1ege encompassed in the

Act can on'ly be wai ved by knowi ng , vol untarì I y, anrl

stated wa'iver . Mr. Pnos i ns k j has provì ded i nf ormat'ì on

for the purposes of this motjon, None of the jnformation

provided is responsive to the subpoena, And

|-fr , Pros'i nski stated i n the af f i davi t that he

speci f i cal I y d'id not wai ve the pri v.i l ege.

Mr. Doty al so asserts that thi s pri vi'lege j s

somehow I i mi ted to o'ld technol ogy, Techno'logy that was

in place at the time the statute was enacted. He cites
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no authori ty f or th'ì s posi ti on, and I I ookecl, I don,t
t hi nk there 'i s any authori ty. Al I of the prì vì I eges that
exi st , f or the most part , were put i nto p.lace pr_i or to
these technologìcal advances of e-majI, on-Ijne posting,
No one wourd craim that correspondence fron an attorney
to a client by e-mail son¡ehow doesn,t fall within the
attorney / cl .i ent pri vi ì ege because i t ' s new technol ogy ,

Same with doctor/patient privÍ.lege or any of the
prì vi 1 eges , The pri vi I ege enact ed by the statut e i s very
broad and 'it must be read as wri tten.

we've ar so i n our bri efi ng tar ked a r i ttr e bi t
about the F.irst Amendment rìghts to speech and to
anonymous speech, ì n parti cul ar, We provi ded the Court

wi th a number of cases where the coLrrts have hel d that
th'ì s ki nd of i nf ormati on can't be compeì 1ed by subpoena

and that it is protected by the First Arnend¡nent, I would

like to point out that while we argue that the First
Amendment app'li es here and vre bel i eve that our authori ty
makes that case, the court doesn't need to reach that
i ssue . And, i n fact, the Court shoul d exercj se

restrai nt. 1^/hen a case can be deci ded on statutory
grounds, the court shou'ld not Iook to the constitutional
issues, The case for that is sfste ex rel wílcox, z0B

l'lont 351 , 678 P?nd 205.

Today ltlr, Doty has presented us wi th a case out
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of Connecti cut . The ti t I e was Doe yersus I ,n

what the Defendant's nanìe was. And that case was

so that after weìgh'i ng the constitutiona'l rights,
newspaper was required to produce jnformation, I

had a chance to ful 1 y I ook at that case; however,

short review, jt appears that the Court weighed

constìtutìonal issues and there was no statutorv
pr.ivì l ege at j ssue,

not s Ll re

deci ded

haven't
'in my

l,Je're i n a uni que si tuati on here i n 14ontana

becâuse our 'legislature has al ready done that weighing,

0ur legislature has determined that the First Amendment

i nterests and the freedonr of press i nterests requi re the

app-li cati on of a pri vi'lege, j ust âs the ì egì sl ature has

made lhat cleternination with respect to communicat.ions

between attorneys and cl i ents and wi th respect to
conlnunications between doctors, couftselors and other
professionals.

The l'1r, Doty encourages th j s Court to weì gh

constj tuti onal ì ssues, That wei ghì ng favors the Gazette

because the pri nc'ipì es of the FÍ rst Anrendment are so

ìrnportant. Holvever, I'd encourage thi s Court not to
conduct that way. l^ih j I e recognì zing those Fi rst
Amendrnent prì vi i eges, there i s no need to go to
consti tuti onal i ssue i n th.i s case, because the statute
has already done the weighíng, the 1egìslature has
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already enacted the po1ìcy, and the poiicy is very broad.

The pri v'ì I ege extends to , quote, Any i nf omat j on obtai ned

or prepared oF gathered, recei verl or processed i n the

course of the Gazette's busi ness, unquote, I dìd i nput

the Gazette i nto the statute.

Al I of the i nf ormat-ion

indeed obtained and gathered jn

Gazette's bus'iness. Thi s Court

before quashing this subpoena,

THE COURT: Mr , Doty,

that is subpoenaed was

the course of the

need look no further
Thank you.

Honor?

l''lR, D0TY: l'1ay I approach the bench, your

THE COURT: You tilay,

l,lR, D0fY: Here's sonte thìngs I,ll be referring
to, (Hands documents to the Court, )

Your Honor, I would like to cut to the chase

and address the consti tuti onal j ssue f j rst. t^Jith regard

to the bri ef f i l ed by the Bi l l i ngs Gazette, .it was sai d

by counsel that I d'id not dea'ì wi th the Best L,restern case

or the Zllart (sìc) case, Both of those cases concede the

ri ght to speak anonymousì y 'i s not absol ute. And,

theref ore, i t woul d not lre absol ute i n the case of the

statute that thev c.ite. ei ther,

cited

I'l I refer you to the fi rst case that they

Basì cal I y, on the quote, To certai n cl asses of
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speech , i ncì udÌ ng defamatory and I i bel cus speech , âre

enti tl ed to no Çonsti tuti ona l protecti on. Those who

suffer damages as a result of tortjous or other
actionable commun'ications on the Internet should be able
to seek appropriate redress by preventìng the wrongdoers

frou bei ng from hi dì ng behì nd an i ì I usory shi el d of
pu rported Fj rst Anrendment rì ghts .

Now, i n order to prevai ì on a nrot i on to quas h ,

courts have requì red vari ous standards to show that
def amat i ons exi sted , As the Best l,,lestern court I a.i d out

those have vari ed f rorn a goorl f ai th basi s to assert a

claim to pleading sufficient facts to survive a motìon t<r

di srn'i ss tô a showì ng of pri ma f aci e ev'idence suf f i ci ent

to withstand a motion for su|Imary judgment, and beyond

that , hurdl es even more stri ngent , Let's take those.

Attached to my af f i dav'it .is prima f aci e

evi dence of def amati on and f al se 'l i ght 'in the i nstance of

each person whose pseudonym I have 'i n good f aì th

requested informatjon on, Those attachnrents and my

affidavit provide enough evidence to wjthstand a motjon

for summary judgment, I have to be able to prove the

el ements wi thi n my control - - on1 y the el ements wj thi n tny

control , l.Jhat are the el ements of those cl ai med? As you

know, a defamatory statement made by the Defendant, a

statement about me. It has to be published, and the
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Defendant can lose a qual'ified privilege through excess

repetition and secondary publìshers, which these people

are. It has to or at I east two of them are: The

ÇutìePìe and the High Plains Drifter. It has to damage

my reputation. And when it is libel per se, damages are

ìnrputed. Per se means. in this case, defamation in mv

job or accusations of a crime,

If pub'lì c f i gure, I woul d al so have ro prove

falsely, And I don't know whether or not the Gazette ìs
i ncl udi ng me j n the publ i c f igure category, because I

haven't run for offi ce for four years,

Also, in the put¡lìc figure, you wouìd have to
prove 'f'aul t on the Def endant's part, whi ch j s real ì y a

rnisnorner. That means you have to prove maljce of

sc'ienter, ïhe staternent was made wi th reck'less di sregard

for the truth, or the prospectj ve Defendant must have

known thât the statement was fal se. The statement i s

libel per quod that 'is needed to look at ìntrins'ic facts
to establ i sh defamatory content,

Now, let's take a look at attachment 3, v,lhich

was attached to nry material. And I'm assumìng, your

Honor, ï'm not trying not to repeat what I've put ìn nìy

bríef, because I'm assum'ing that the Court can read that

and has.

If you take a look at the document No J. I ne
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statement about me there's a statement about me. It
twas pubìished. General damages are irnputed because j

was I i bel per se. It's f al se? yes. I pa.i d Z7g

excuse ilê, s2,927 in back dues and late fees ano wâs

reinstated at the begÍnning of Aprìl 2007, proof of
that, I've j ust I ai d on your desk, shows my adnri ssi on

card. 14al i ce? Certai nl y i t was reckl ess dì sregard

because whoever d'id thi s thi s guy by the name of
Always hlondering did not even check on-line as two

peopl e who caì I ed him to task, you'l I see on page three,

Good 0ld Boy and DDW, whom I don't even know who they

are , They ca I I h'irn to task f or not checkì ng better . Arrd

then he came back and cont'inued to try to'libel me and

even repeated false 'information after I had corrected hìm

'in a.Ìengthy correctìon found ûn page four and the other

part'icu'lar thi ngs.

So that takes care of the fi rst qual j fj cati on

i n the Best hlestern case to sholv, at I east wi th regard to
thi s part'icul ar person that I want i nf ormati on ofl, to
show a prina facie case. The Best Western Gase can be

di st'i nguì shed because the person seek'íng the subpoena

identìfies jdentities did not a1 ìege a specif.ic false

statement or other elelnents of the proposed lawsuit,

However, that was when that was aì1eged, the Court cljd

al I ow the i denti ti es to be reveal ed. And that's the
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second case that counsel for the Gazette has referred to
that I have put on your desk, whìch I shepardized and

found that the court, in that particurar case, went ahead

and did allow the ìdentit.ies to be revea.leo.

You, I I note, I th.ink, j n the headnote ten of
the f irst Best ly'estern case, there ãre five or six other
thì ngs that have to be proven. you have to nave a

concrete showing of a prima facie clairn, which we've jusr
di scussed i n thi s one i nstance. And I'l I come back to
the others.

The spec'i I' jc jty of the dì scovery requests, l,1y

di scovery request j s very specì fi c, It,s not overbroad.

There's no claim in here that it had, The absence of the

al ternatì ve means to obtai n the subpoenaed 'i nformat j on .

In a deposi ti on taken very recentl y, I asked |'lr, l'1ol nar

if he was Aì ways l,Jonderi ng, Hì gh pl ai ns Dri f ter, and

cuti ePi e. He saì d he was not . I asked hi m wlrether he

knew r¡¡ho those f ol ks were. And l,lr, Sands, who's here

today, rbjected and toìd Mr, ['|olnar not to ânswer. So

lve exhausted the alternat.ive ways of obtaÍning ttrat
parti cul ar i nf ormat'jon ,

And the fourth part that j s requi ned i n ilie
Best blestern case ìs an essential need for the subpoenaed

inforrnation to advance the claim, Certain'ìy, I would

have to have the name of the persÒn with regard to Alwavs
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l{onderìng because of his IÍbel per se. The other two

peop'le are potenti aì witnesses i n th'is case f or reâsons

that we'I I d'iscuss, and they are ref erri ng to I i bel ous

thì ngs that woul d be 'incr uded ì n the I ibel pro quod

category, whi ch requì res ext ri nsi c evì dence i n order to
be able to prove the libel.

And with regard to the Does Defendants, whether

or not they have an expectation of privacy, I,ve
attached to ny affidavit, attachment 4, which is some

thìngs Ín tenms of what the Gazette poìicy is with regard

to postÍngs on their Internet site. I would just say

that one of the thìngs is, on pâge one, the Gazette

encourages peopì e to þe c.ivi I They al so, on page one,

requìre all information you provìcle is true, accurate,

current, complete, and does not violate these terms of
servjce, That's a contract. I,m a third-party
benefì ci ary of that cont ract and the case that wâs fi rst
cited by the Gazette, that the Best Mestern case,

i nd'i cates what happens ì n terms of a contract , Ancl i n

that parti cul ar contract case at I east, the pri vacy was

overcotle.

Now, there's some other things on the on the

Gazet te that I 've hi ghì ì ghted , i n terms of but I 'd
j ust refer you, al so, to the I ast pâge, änd they say

basì cal ì y they they'ì I t ry to protect the or thev
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don't say "try, " but they say, We believe that the
greater protecti on of personaì pr.ivacy on the l.leb wi.l l
not only protect consumers, but also încrease consumer

conf idence and uìtimate'ly thei r" part.icipation in on_l jne

act'ivities. The purpose of our po1icy is to inform you

about the types of information we gather wnen you submìt

a cotì]ment usìng the talkback feature. And then Lrp above

they say they're conmitted to protecting consunìer privacy
on - I i ne.

They don't guarantee that, however, and they

couldn't, Because if you take a look at the Best western

case with regard to the one that I just sent out, the
subsequent Best Western casê, you'l I see i n ì t's
towards tlie I ast, T thi nk i t's the second to the I ast

page, You'l I see on page 21 about the Does Defendant,

and 21 i sn't a reference to the case ! ì t,s j ust a

reference to what I passed out in the upper right-hand

corner. see, the Does Defendant expectatÍon of privacy,
The Gazette cannot guarantee any expectation of prìvacy

because there i s none. And j t's been we'l I -establ i shecl þy

the case law thäï's cited there.

Now. what ' s requ ì red what el se i s requi red

by these cases? One of the thìngs that seems to be

required is that the potentìal Defendants, or the

potentiaì people who are going to get thejr identity
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revealed, have to be notified wìth regard to this. This
has been done in a coupre of ways. rt's been done with
posting on the web site in this partìcular case, and

apparentl y in th'i s particul ar case there have been sorne

th'i ngs where peopre have arways been notìfied, I don,t
knov¡ whether or not the Defendant or the Gazette has

tried to not'i fy the peopì e. I don,t know whether some of
these peopl e are even i n th'j s room. And but they
wourd, ìn terms of having theìr rigrrt to partìcìpate,
have a right to some of them under some courts, they
wouId have a right to appear anonymous1y, under some

côurts tlrey woul dn't. I 'rn not contestÍ ng whether or not
they wor¡ld have a rìght to appear anonynéusìy to contest
whether or not their ìdent'ity ought to be revealed to the
extent the Billings Gazette can do that.

l¡ihat I'm sayì ng i s requesti ng thi s Court at
this partìcular time to go ahead and give the Gazette

time to not'if y the anonymous Def endant arrd give a chance

to respond or post it on their ln/eb site or both, so that
they folks can respond. And if the Defendants do not

gi ve noti ce that they're movi ng to quash wi th.jn ten clays,

an order should issue cofiìpelling discovery. 0r in the

al ternati ve, and wj th regard to l,1r. iïol nar , the

ìnformation that I want frorn hinr, in terms of their
cross - referenci ng the IP addresses wi th hj s partì cul ar
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name, that s something that wouldn't be protected w.ith

regard to th'i s i n any event,

Now, let's talk for just a mjnute about the
shield law. 0h, before we do that, I would ask the courr
to also grant a motion to protect the data in the I,m
maki ng ì t at thi s tì me to the Bi ]'l i ngs Gazette, to
protect the data that I'm requesti ng so that i t doesn't
get deleted jn some fashion.

Let's talk about the Shield'law. I've
addressed the partì cul arissues under the l'|ontana Rul es

of ci v'i I Procedure 26 , 90, 34 and 4s . And basi cal ì y wi th
regard to what happens when you subpoena thìrd-parties.
It has to be rel er¡ant and 'it has to be not pri vi'ìeged , i t
has to be reasonable and not unduly burdensorne.

The f i rst bri ef i n th'i s acti on , and the presenr

br'ìef that were f i I ed by the Gazette , there was no cl ai m

ì nvol vì ng rel evancy. In the second bri ef, the Gazette

rai ses cl ai ms on burdensomeness and unreasonabl eness.

I 've poi nted out i n an affi davi t or excuse fiê , j n

attachinent 5 to my affidavit that there's a very simpìe

SQL query that can be made to obta.in most of thi s data.

and they can run it once or queries once or twice and

get i t, It's not burdensornê, And i n addi tion , they

coul d they couì d charge me, under the rul es of the

court, for whatever jt js that they have to do. No
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evì dence backs up thei r cl ai rns that i t's unreasonabl e or
burdensorne, I address thenr specif-ica'l iy ìn rny affìdav.it
and ì n my bri ef.

Now, wjth regard to the Sh.ield law

spec.i ficaììy, The reason for the Shjeld ìaw, as i
understand 'it , and I go way back wi th the j ournal i sti c

commun'ity. I wrìte myself . l,1y mother was a journalist.
ï 've been narri ed to a j ou rnal ì st . And so I understand

these thi rrgs,

The r-eason f or the Sh j el d I aw i s to protect
peopìe who are either news gatherers, you know, like
reporters , or edi tori al i sts , or possj bl y guest

edi tori al i sts , They' re not to pnotect peopl e who come

on - I .i ne I ater on and make some ki nd of a comment , And i t
was sai d, I thi nk, that I woul d want to extend or that
rny argument goes to the argumen-L the distinction
betvreen ol d ând new techno.logy, [.Jhi r e there's a pi ece of

that, you have to make a di sti nct'i on, The Court cannot

add a new protection because of the new technology, If
you go and take a look ät thê doctoripatient prìvilege
and the attorney/cl i ent priv'i I ege statutes that were

ci ted by counse j 'in her bri ef , you wi 1l f j nd that there's

nothìng jn either statute that would prevent, you know,

attorneys gìving 'information back and forth betvreen

themsel ves and thei r cl í ents or doctors on - I i ne or usì no
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e'lectroni c ki nds of devi ces. It,s j ust the way the

statutes lrappen to be wrjtten. so that that particular
argument is not an argument that I mader nor could it be

made to be extended ìf you adopted my position in this
parti cu I ar case ,

so basi car ì y, then , I thi nk I bri efed the i crea

that the Court cännot extend the prìviìege to the
cornputer people. I just want to address some loose

wordÌng that's been used in this proceedÍng and that,s
with regard to Mr. Prosinski's I hope I'm pronouncìng

that nane correctly affidav.ìt, He saysr in part,
paragraph 13 he says i n paragraph 1 3, and I quote, The

on-line story colnments have become an integraì and

neÇessâry part of the Gazette bus'iness of gatherìng and

d j ssenri nati ng news and 'inf ormatì on, Two thi ngs: He

doesn't go beyond that and say that they have become a

necessary that they do gather informatjon through

these thi ngs, news and i nformati on through these thì ngs,

âs'is asserted by the Gazefte's attorney on page five of

her bri ef , where she says i The a'l 'legati on i s ref erred by

llr. Prosi nski 's affídavi t, whi ch states that the message

boards are used to gather and di ssemj nate news and

informat'ion. Nor coLrld I test hirn by caìling hjm for a

witness here now and ask hirn to say, you know, whether

that is done generalìy, or whether that has been done
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specificalIy with regard to H'igh plai'ns Drjfter, the

specì 'f ì cal 1y wi th regard to cut'i epi e, or speci f ical 1 y

with regard to Always wondering, wh'ich I thi nk i s thei r
burden to have to be able to demonstrate. And they just
haven't demonstrated i t.

You know, ï can't completeìy rule out the fact
that some reporter mìght go into a blog or a comment

sect'ion, but and fjnd something, but that's their
burden to show, and I don't thirrk they,ve shown it in the

affìdavjt of l'1r, Prosinski because of the wordìng that

he's chosen to Lr se.

Now, if you take a look at what,s happened on

the Bi I I i ngs Gazet te Web s'ìte, i f you g0 i nto the bl ogs 
,

you'ìl see very quickìy that there are there are ads

throughout the connlent secti on . They' re 'in the m j dcll e of

them. They're on both si des of tlrenl. And what's

real ly - - you know, you can see that f rom th'i s part'ìcu'l ar

one r,vi th the X crossed out, the one that I j ust happenecl

to comment on just recently, And, agaìn, i asked iiie

Gazette to take my name off of this partìcular or take

the adverse post of f of th.is partì cul ar one and they

haven't responded . They di dn't do ì t , I have no reâson

to know why, but i t' s certaì n1 y they've posted some

things that, you know, that -- that ârê upsetting to me,

frankìy. And there's no vJay that I can seêil to brìng an
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end to this.
Now, just in closing well, I guess I should

ga through the the other affidavits as we'l r, or the
other attachments as wel I , because r have to prove a

prina facie case with regard to them. Takìng the

attachnent 1 and attachment 2, cutiepie ìndicates that
ï'm quite possib'ly the most djscredjted persôn in 14ontana

pol i tì cs or I egaì ci rcl es, That's basi cal I y one of the

i ssues i n thi s parti cul ar case as to what's happened to
my reputati on âs a resul t of al I the fal se thì ngs that
lvere sa'id . Cuti eP j e goes on to say about , Goof y

argurnents Lvere rej ected by the commi ss j oner of pol-iti ca'l

practj ces, And then he says by appoi nted by Flarc

Raci cot and the comnr.i ss'ioner âppoi nted by Bri an

Schweì tzer , They ìJyeren 't t hat ' s another f aì se

staternent, as you can sea by the material that I placed

on your desk. |\4r. Hi ggì ns , who made the determi nati on,

was picked by Governor Judy |!lartz, Republ .ican, A'lso

ref utecl by Attorney General lçli ke Grath (si c ) , That ' s

false. it was one of t-he ass'istant attorney generals and

whatnot . So basi ca1 I y my need for thi s parti cul ar

witness js to ìs a wjtness with regard to what's

happened to rny ongoì ng reputat i on ì n th i s communi ty .

Wi th regard to attachment Z, that deal s wìth

['lr . Hi gh P] ai ns Dr j f ter. And af ter I had made a bl oo
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comment, he comes back and says, you dj dn't have

credibì'l 1ty then and you don't now, we don't care and

above that part he says, l,Je don't care what k-ind of
propaganda you vorni t . And then he rnakes ref erence

libel pro quod, How's the weather in colorado, whr'ch is a

ref erence to the i ssue of whether or not I tr-ied to hi de

my return f rom col orado; and a1so, Do you st j l'l I i ve i n
that post offìce box, which is a reference, aga.in, to

issues jn that in this partìcular case,

So those are things that I need to know. And

in addition, I have a right to test whether or nor

|'4r . lTol nar i s teì ì 'i ng the truth when he says ì n h.i s

deposition that he is not e'ither of ilrese people, He has

ref used to s'ìgn a wa'iver , wh i ch I have pl aced bef ore you 
;

t.hree dìfferent waìvers, he refused to sign them, I,ve
sì gned a wai ver, I woul d si gn a wa'ivelin regard to the

Gazette, if it is requested, but I've signed a wa'iver for
the colnmi ssi oner of pol ì ti ca1 practj ces. He's not si gned

a wai ver wi th regard to any of those documents, so

there's a reason for ne I can't get ìt ìn any other

way, except for the Court, to go forward wjth tryjng to

demonstrate whether or not we're getting a straight story

fron lulr. 14olnar or whether he's contjnuing to maìign me

and rnake the community think that I'm a discredited
person because of the mâny thi ngs that he sai d that were
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fal se.

Nolv, I'Tr. Mol nar has a new campa.ign brochure,

And it on the front of it, it says I thought T had

it here. I guess it's over here. 0n the front of it,
Your Honor, as you cÊn see it says, Integr.ity and

experience, And below that ìt says, what else is there?

THE COURT: It say.s what?

f',1R. DOTY: Þtfhat else js there? Integrìty and

experi ence. In thi s parti cul aF case, i t,s my i ntegrì ty
and my experi ence that are on the 1'ìne, and I woul d hope

that you woul d gi ve me the opportun.ity to be abl e to
bring forth the evidence thät I need in order to prove my

case, Thank you, Your Honor.

THE COURT: |,ilhen it comes to defamatory

statements, publ i shed, i s there any requì renlent that thev

have any credl bi 1 i ty?

l"|R. D0TY: That the statements have any

credjbì1ity? You mean, that nobody would beljeve them?

THE COURT: Yeah , I rnean , who woul d bel i eve

anything or pay any attention to anythìng that somebody

posts anonymously that if they don't have the gumptìon to

put their nante behjnd it, who would give it any credence?

I.,lR, DOTY: hiel I , j t seems to be rampant on the

Internet.

THE COURT: Well, who pays any attentjon to
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that stuff? No one.

1"1R. DOTy: I would respectful'ly subuit that
that's not a criteria,

THE COURT: That's what I was asking about. I
mean, because I can't irnagine that an anonylnous comment

has any credence whatsoever. Nov,l, 'if i t's not requÍ red

I suppose that's something else, And so ìf you knew the
ìdentÌty of these folks, you could sue them, or I think
you bel j eve, real l y, that the person j s Mr - Mol nar, r¿vho

i s us ì ng a fal se name?

NR. DOTY: Yes. And wjth regard tô two of
them, the cuti ePi e and Hì gh pl a'ins Dri f ter, my i deas .is

that they are wi tnesses 'in thi s partì cu'l ar câse shoul cl

be made wi tnesses i n thi s part î cur ar case wi th regard tû
what they thought happened to rny reputation.

THE C0URT: 0kay. Rebutta-t ?

l'1S. SHEEHY I Di d you want to say anythi ng ,

Jack?

THE COURT

MR. SANDS

|vlol nar

THE COURT

I"IR. SANDS

this câse because thi
the Bì71ings Gazette

0h, ule've got another party,

f'tn Jack Sands and I represent Brad

Rì ght,

And we have not filed a brìef in

s is fundamentaì1y an issue between

and i"lr. Doty. However, I woul d
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i nf on¡ the court that |'1r, Doty -ind.icated that l,ir. Moì nar
had made objectìons to certain questions that he asked .in

the deposjtion.

Mol nar

Mol nar

Plains

sai d

ïHE COURT: I thjnk he said you instructed
not to answer the questr'on as to whether or not

knew who really was the true identìty of High

Dri f ter arrd Cut'iePi e,

t'îR, SANDS; Bas'icall y, I think the

accurate or not accurate?

thi nk that's what 14r. Doty

THE COURT: Is that

l'lR. SANDS: l¡/el I , I

THE COURT

I'IR. SANDS

I know that's what he sai d

I mean, there weFe I ots of
obj ectì ons made i n the deposi ti on.

THE COURT: I get the ìmpression thât, from

that i f that 'is what happened wi th that parti cul ar

exchange, that lulr. I'lol nar probabl y does know who Hì gh

Pl a'i ns Dri f ter and cut'iepi e are, but he sai cl ì t wasn ,t

hin.

l{R. sANDS: lnlhat our poi nt was 'in the obj ecti on

and our poi nt here 'is that none of thi s i nf ormatÍ on i s

remotely relevant to the case before the Court, This

Compì ai nt , Mr. Doty's Second Amended Compl aì nt , has

has an aìlegat'ion contain'ing defamation, l-ibel, ancl

slander It has to do with the defamation, libel, and
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slander that occurred back in 2004. There's no

a1'legati on of a cont'i nuì ng I evel of conduct. There's no

a1 ì egati on about any other- peopi e i nvol ved, except

|v]r. l'lol nar. And si nce thi s

THE COURT: Let me see if I follow this. His

cornpl ai nt compi ai ns about, aT I eges as havi ng occurred,

slander, defamation, whatever that other one was you

sa'id, that occurred 'in 2004?

l4R. SANDS: Yes.

THE COURT: Ancl these blogs or postìngs or thìs
about which he wants informatjon is

I'1R. SANDS: Happened I ong af terwards .

THE COURT: He 's ta1 ki ng about thì ngs that were

posted jn, sâV, 2007? 2008?

Þ1R, SANDS: I understand that some of those

occurrecl then, yes.

THE C0URT: 0kay.

l4R, SANDS: And there is no part of

M r. l.1oi nar's or |vir , Doty's Second Amended Cornpì aì n,t

that a'l leges anyth'ing with regard to libel, slander, or

any of the other counts occurring after 2004, And,

therefore, all this this discussion is reallv
i rrel evant to the case before the Court.

THE C0URT: Poi nt taken .

|!|S , SHEEHY: A coupì e of po'Ínts , Mr , Dotv
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claims that this case begìns and ends at the

constitutional we'ighing. That is not what I'lontanâ law

says, llontana 1aw says you reach the constitutional
anaìysis onìy if a statute or sofle othen state law case

I aw doesn't resol ve the i ssue, And i n thi s case, the

pri vì ì ege does resol ve the i ssue,

But assumìng, for the sake of argument, that
you do thjs weighÍng, the freedom of speech in this case

outvue'ighs the ri ght to conduct di scovery i n a c j vi I case.

l,'lr, Doty has a c j vi I case agaì nst 14r. |\4ol nar. He,s

deposed f'1r, l"lol nar and he knows what Mr. Mol nar has

ìdent'ified as his statements and those that are not his

staternents, He has not proved a prina facíe case wjth

respect to reputation, dantage, and malice, And as the

court pointed out, the form of publìc ideas takes care of

thj s probl em, because everyone recogn'ì zes thj s for what

jt ìs. It's anonytnous postings. Just as it would be jf

sorneone posted sornething on your wa1'l on paper,

But the heart of thì s case i s actual I y the

prì vì 1 ege, because |l4r . Doty si desteps the fact that thi s

pri vì 1 ege exi sts, When you I ook ât the prì vi 1 ege, yoLl

don't do the constjtutjonal weÌghìng. There is no need

to do that . Prì vi ì ege i s uni que to l'lontana . The cases

that we've I ooked at i nvol vi ng these const'ítuti onal

analyses, those cases don't deal with common law or
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statutory privììeges. And l'lontana's is different than

any of the others that I've seen, I'lr. Doty attempts to
get out of the pri vi'lege by sayì ng that i t , s I i mi ted

by I i ni ted to news gatherers, reporters, and

ed'i tori al i sts. That i s not what thi s statute says. The

ståtute protects any empìoyee of the business fronr

disclos'ing any informat'ion let's f ind jt here any

i nformat j on gathered , receì ved , or processed i n the

course of hj s empl oyment or ìts business. It,s not the

busi ness of news gatheri ng. It's the busì ness, It .is 
a

very broad pri vì I ege.

l,1oreover, this business does gather information

from these posts. Mr. Prosj nskì 's affi davi t states that
it's ìntegra-l to the business of d'i sseminating news and

of gatherì ng news.

THE C0URT: I hope they're not prìntìng jn the

paper that there's any credence jn these b1ogs.

l"lS. SHEEHY: They don't prì nt that i n the

paper, and i th'ink everyone judges anonymous speech in

the satne way that you do. That anonyrnous speech is

anonymous speech. It's what i t i s. And there 'i s a

protecti on that appl ì es to that.

ï think it's really inrportant to nealize that

this priviìege has been applied to ânonyrnous speech ìn

the past under old technology. I rernember a case in
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federa'l court where we had done an article, the Gazette

had written an artìcle on an anonymous teen prostitute,
The Prosecutor got up that mornì ng and read the papër,

subpoenaed the reporter and wanted jnfornration about the

anonymous teen prostitute and wanted the reporter to
test'if y as to what she I earned f rom the prosti tute, The

jnformation that our reporter had may have been very

useful i n prosecuti ng a ì arge prost i tuti on r'Í ng . But the
j nf ornlati on was pr-ivì l eged , arrd the f act that i t was

pri vì I eged precl uded the i nterv'jew of our reporter. So

th.i s statLlte does appl y to anonynìous speech, It has been

applied to anonymous speech, whether that speech ìs

posted on a rnessage board or contai ned j n our newspäper

makes no dj fference, and the statute cì earì y does not

draw any di sti ncti on, but i s broadl y worded.

I gues$, as to the burden, we're not c'lainrìng

that i t's an undue burden i n any one case, but I th'ink

the Court can see how this could beconre a nightmare.

Every tine someone wanted to know who wrote the little
comment, all they would have to do'ìs pay the $100 filìng
fee, or whatever jt is now, fjle a subpoena, and the

Gazette would be deal ing w'ith th js s-ituation and doìng

thi s wei ghi ng and deci di ng j f peop'1e had made 'the'i r

prina facie case and goìng to court every other week

when there's a prì vì I ege 'ì n p'lace that dì rectì y addresses



1

2

3

4

s

6

7

I
cl

10

11

12

13

14

,1 Ã

16

17

1B

19

2A

21

22

23

24

25

Case 3:08-cv-01 934-ARC Document 16-3 Filed 1 112612008 Page 29 of B2

Page 28

this situat'ion,

I would like to close by commenting on the
nature of privì I ege. I thi nk, as I I i stened tociay, the
real beef here is that |'1r. Doty believes that the
prì vì l ege can't be enf orced because rre can't do the
dìscovery that he wants to cro in a civil case, But

privileges, by the.ir very nature, a'lways impa.i r
somebody's opportun'i ty to conduct dì scovery. And

privìleges are enforced for that reason, yes, it may

work a hardshìp, but there js no wejghing with a

priví 1ege. You I ook to see j f the pri vì ì ege appì .ìes 
,

There are many exampì es of how pri v.i I eges

prec.lude peopìe. I've aìready given you one, which is
the story of Angela, who could not be deposed, There,s

doctors that are not al I owecl to testì f y i n c'ivì I cases

when they have i nf ormat'ion that nrì ght heì p prove a tort
case. Lawyers, obvi ousl y, of ten have 'inf orrnati on 'Lhat

woul d heì p prosecutors sol ve cri mes. They can't be

compel ì ed to testi fy, because the prì vi I ege, by -i ts
nature, does what Hr. Doty doesn't want it to do, tt
precludes him from conducting some discovery that he

v/â nt s to hâve .

But this weighìng has aiready taken place jn

tlie |ulontâna legislature. We have a specifìc statute.
There's no need to do a Çonstitutional weighing, The



I

2

3

4

G

o

7

I
I

-,n

11

12

13

14

15

16

17

18

1g

20

21

22

23

24

25

Case 3:08-cv-01 934-ARC Document 16-3 Filed 1112612008 Paqe 30 of 32

Page 29

I eg'i sl ature determi ned that the Fj rst Amendment prì vì ì ege

to speech outweighs the discovery privììeges of both

prosecutors and c'ivil ììt'igants aiike. The ìegis'lature
has made that determi nat j on of what benef .its socì ety, and

it's not w'ithin th'is Court,s purvì ew to go .in and do a

consti tuti onal we'i ghi ng when the ì egi sl ature has al readv

set t he poì i cy of thi s state .

The subpoenaed items are information gathered

i n the course of the Gazette's busi ness, They cl earì y

faì'l within thjs broad prìvì'lege, And the subpoena

shou'ld be quashed. Thank you, Judge.

THE COURT: 0kay. I think the Gazette js

correct, MF. Doty, the shield law does protect that which

you seek to have them produce for you. And the Court

doesn't even get to the consti tuti onal i ssue that the

I egì sl ature has al ready deci ded that wi th thj s statute.
And though technology has advanced since the tirne of the

creation of that ìaw, it, nonetheless, 'is very broad and

'it does covell-he sjtuation we have here before us today,

Apparentì y or at I east possì bl y, l,1r. l.lol nar

ntäy know who these fol ks are, You can pursue that

through them or through h'im. Further, apparentì y,

what you're conpì ai nl ng about i n the pì eadi ngs i s

something that occurred 'in 2AO4, and I'm given to
understand that these blogs that you seek to have the
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Gazette ì denti f y the author r's are al'l af ter that
point 'i n time, sô they wouldn't have any relevance, I
thr-nk. anyway. It j s possi bl e , I suppose, you coul d

arnend your pleadìngs and we can go through all thjs
agai n, but the Sh'i el d I aw i s goi ng to protect them, l,rJhat

you rni ght do j s pursue thi s i nf ormati on through

l'lr, |'1olnar. And if you don't thìnk he has answered your

questìons, ask him some more questions, It is possible,

I don't know.if it ìs'ì ìkeìy, but at least it is

theoreti cal I y possi bl e that the Gazette coul d contact

Cut i eP'ie and Hi gh Pl a'i ns Dri f ter and see j f they wanted

to be identified or would vo'luntarily be identjfied, I

somewhat hesitate to suggest that while the Gazette might

be w'i I'l 'ing to do somethì ng of that nature on a one- ti ne

basis, they would be setting some precedent for doìng

thi s for anybody that wanted to know who i t was that

wrote thì s stuff. So the moti on to quash has to be

granted , And we're adj ourned .

(Whereupon, the proceedi ngs dul y ended . )
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CERTI F I CATE

STATE OF MÇNTANA

County of Yellowstone

)
: SS.
)

ï, Sharon L. Gaughan, RDR, CRR, 0fficj al Court

Reporter and Notary Publ'ic for the State of llontana,

residing'ìn Bì'l lìngs, Hontâna, do hereby certify:
That I was du'ly author j zed to and d j d report

the proceedi ngs j n the above-entì tl ed cause;

I further certify that the foregoìng 30 pages

of thi s transcrì pt represent a true and accurate

transcriptìon of my stenotype notes,

IN t^/ITNEtS WHERE0F, I have hereunto set my hand

on thi s, tn. T L 
¿uv of V , 2ooe.

Sharon L, Gau , RDR, CRR

Notary Publjc, State of
l'1ontana. Resid"ing in
B'íì i i ngs, |'|ontana. l'ly
Commì ssi on exÞi res: 4-12-1O


