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^RCHIE 
G.ARGA-RfCÉLARDSON, Þefen<lrrnt itr l]ro l)cr

INTERNET SOLUTIONS CORPORA'I.'ION,

a Ner¡acla Cr:tlxrmtion,

Plairrlif l.

vs,

ARCHIE GARGA-RICH,q,RDSON, an

inclir-idual; ancl D(-)l-iS I thtough 25, incitrsi't'1,,

)rf 1 7 z00g

John A. Clarke, É.xecutive

,¿-

(ìn.sr: No.: BC3q4ß2

N( )TI( ) i ( )lr M( )Tl( )N ¿\ND .SPECU\LMüIION
TO STR I I{ F:'t'H }.] (IOMIJLAIN'I PI.]RSI-:[A NT
T() CAI,IF(IRNIA (.ODE OII CIVil-
PIIOCEDI-iR F. SII,(,TION
[ccP \ 42s.16 ]

DECIARA'I'ION ()I-I
ARCH I F; (; AR(; A T{I(II.IAITL)S(-)N ]N
ST-]PP(-)RT TI-IIiR I iC)fT

coNF'oRN{dE:ro- - -or oRIGINAL FILED
LolÄn-óèlìis Su Perio r Co

B,l .l/JllËW
SI]PERIOR COURT OF THE S'I'AI'IJ OT CALTFOfrMtrHIA IÚIi JACOBS

COUÑIY OFLOS ANGE.L]IS

C IìN'IRAI DI\¡ISION _ STA N I -F,Y Iú()SK ( JU LIITI I.I(:) US[,

I)et-en<iants

TO ALL PARTIES ÄND TI{EIR ATTORNEYS O}¡ RIICORD

l'Jt..h'lÀSE'r,\KE No'I'Icn that rrn tlris lS'Day of -k?,.ffi,,., q'.oôa.m.., ()r
Á.t'-C_

ír.s rJ(xrlr thcrcrftcr as lhc lrlâ.ttet uraybe heatd in [)cp;rrtmc'.nt L8, l(oom ](.17 oFthc ahov¿:-r:ntitlcd

(-ourr, locatecl at 1 l1 Nr-rtth Hill St.teet* J ,os Angeles, Califor-nia 90012, tlut Mr, :\rchie Garga-

Richartlsrtn (hr:rcirraf t.cr "(iat¿1a-Riclìardsontt, clt his wcl¡site" BIog" or: "Fomn)" f)ef,enrlanf) will

ancì does hereby rnnvr: thc courl: ft¡r an order strihurg tfre corlplaint brought by thc'Plaurtiff

tN'|['IRNE'I'SOLIIflONS ClÖlUtOR 'I'ION ("IS(-1") a Ncvacl;r (lotloratiotr, wlrtrlly tLrvucrd irnd

DEFENDANT (;ARCA-RICIIARDSON M() t.'t(JN 'f'(J STRIKE coÀ,rpr.AINT pr)RSIJAI\¡T T() C(:p S 4zs,16 -

-1
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o1:crat.ed bf Â5nan .Â. Difrau'i r/h/a r\lcc l)ifr arvi {k/r Alcx Simon [:ereinafter Plmriff) câuses

r.f:acfiorr of libc:ì pr:t qrrod, interièrence ç'irh business relntionships, tracle ]ibcl and VioLrti<rn of

cocle 1720(.l pr.rt-strarrt t<.r ("aiifotni+,(i:c{c' trf (.livil Procecltrre Civil Procedr¡re 425.16 for the

tìllìri'*'ing r(:îrs( )rls;

(I) t)efendant N{r.(-ìn.r'gn-Richr.rrtlson's r:onsfitutionr.rl dglrt. of {rcc slrccc}r is lrnrtrcLc-d

l¡,r, the State,rf (lalifr-irrria Cir.iì (-.r.irlt:425-1fi(a)(l:)(l);rnd a2.5.16(e)(2)(i) and rhe

LJniLcd Srâ t-es Constiru rion.

(2) lS(- cannot cst¡il>lish hv cr,idr'trcc'ac{missible nt ttial a reasonable ptobnhiJrty of

¡rrer.'niling i¡ rht:ir c:le.inr t>asr: orr thc tr1cl-its.

Thc spcci;rl ll<.rtion rvill [:c'bnsecl o¡r t]ris Norice, the nrrachecl h{ernoranclum of Points and

Authorifit:s:-rrrrl I)ccl:.rt;rtir>rrs of All(ll{ll-,1 (;Alt(;,^.-Rl(iHz\RDS()N wirlr cxhil-riLs

drt:rr:to, lìlcrl rvirlr rhe morion; the Com¡rlaint; ancl any othcrr plt:adil¿¡i, p¿lpc:.rs, cvitlcncc,

ã,1d \vfittcn ()ï ()fîl ÍtrÈrüïL-r]ts thnr eidrer pntties may submit.

l'ro I'et

DL,PTINDAN'I' CAI{UA-RICIIARDSON MO,IION ,I.U S,I.RIKU COÄ{PLAIN,I.PLIIISUAN,I..I.O CCI¡ $ 425-16 -

Respectftilly Snbmitted:

This l Tth of Sr:ptcnrbct 2(

CTITE G CT-TARI}SON
f)efendant itr

lfzf : aø el tÞ9L96ÞLl9I.': o I :uroJl 6ÞtEØ EØØ¿_¿Ø_?|U
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TAtsT-E OF CONTENTS

I N' r'tl'( ) t ) Lr (:'r'Ic)N

S'I'iVIEh,IENT (-)lr l'¡\(i'l'S l0

Âlì(ìIIN{ENT-Trvr-rStcp Änrrlysis,.,,, ... .- 1l

l. lS(l's ¿\cút.,n is Base (-)r1 l)cfcrlctítnt (.,r-.¡nstirutir-rnal Rights

'l'o Iiree Speeclr l{rghl.s

A. l)r:fì:¡rda¡rt.'s Wcl-rs.ite (ScarrrlirnuclAlcn,cr>rn) is a Pr:b]ic Fortrnr ,. ,. 2J

Inlcmer Solrrtt o n s (,t>r¡ orarion ancl th ci r ì rr r tn nttcrl .f olr Op ¡r rirhrruties .\re

l\4 rl tcts t.'1 P,.rb]-ic In re.t'est . , . . . , 24

(]ur:sriorr:rblc_f otr ()pporrunities ancl lclcntity Theft (loncerrrs Ârr: Maftr:rs o{'

Pulrlrc Interest ........ - 24

lS( j (.annc,r Shr-rrv a Rcasrittitl¡le l'tobnhiliry rif- Prr:r'ailirrrl ort I Ls l)clarrurtir:rn

(-[air¡r . .,. 25

I - [S( ] (.amrut l)emonst.t'atc th:rt l)cfenclmrt (ìargn-Rich,.rrrlsorr M:rclc l)rovllrl1 l'lrlsc,

Sr:ltr:trrcrtl.s ., , ,, ?(,

?. TSC Crnnot Detrrr.rnrtratt, Hy (.llear ancì (lr-rnvinr:ing lividcrrcc, thnr

I)cfcrltlauL':i liliìtenìents $7ctc l\{lctc rvith.Acrual Malic¿: .. . .. . , , , , 29

Dclclttlalrt. ls F-ntitlecl ro Ilis Attotrtevs'Fees ilr (l.r-rrrncc:fiorr u.itlr fhis

C. Iúonon - ... . ... . .il

ilr. (i()N(ìI-LTSION. .,, .]1

Declatntion By De fendant Archie Garga-Richartlúrlrt

$.ith iLttachctl I ixlril>its

I)EPËNDAN'I'G^ltU^-RlCl l.^ltnsr:lN I\,íOTION TO STRIKII O{)Ì\{PLAINI l,lJltSUi\N'I"1'O CCl, ( 425.16 -
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TARI.E OF AI. J'I'HORITIES

CASES

1 -ll('X ) (.}¡ntrcts. I rr c=-qStçi¡rl:c't¡l
107 {Jal-App.4th S(riì, 585 (2001) . ... . . . , -10

llarrctt r.'. I(c,serrrhnl
40 (.41.4t":).1 (?(X)ú) .., ......... 2J

.q-r'tttr"- C -,rnr.

-

118 t-aJ.,\pp.4¡h I -51i1) (2005) I 5,1(i,1 718,.]0

,\ ¡ r rtçl_!_çl, _y . _Sþ4¡Þ1LS.,
I f ! (-al.Å1.rp-.1th 1146 (2004) 2s

llnrrtcs I Iirrr{, lnc. v. Sulrerir-rr (-ì.rrrrrt

I tl l (ìal.:\¡rp.3d 377, 3S | (l 986) . , . ,t?, ?Q

[Jeilenson r', Supc:¡ior (.out l

44(lal.Å¡r1r.4th944,950(199fÐ .,.......ltj

(.lt) <lf (.otati v, (.lrrshman,

29 L.al.1th ri9 (?(X)?) . -.. 11

(.ìrirlnrrtr:rNnrcss lrìc. v. laclison.
93 (ìul,,\pp,4th 993 (?(.X.)l) ..,. . ...,.,. 19,21

(-t:rnurrc¡nvealth llrrcr-g)' (-trrÎ. rt, Inrteslqr T)era, fix<:h.a.rr¡+t:. ltrc,,
I ll-) (-ìrl.;\pp-4rh ?fi (2(X)3) ...... ?.4

(lonp r', Paxtrrn.
4.5 (.a1..Å1,1,,4th u39 (1996) ... .. l5.l (r, 27

Tì.quikur I '.rrtcflrtises r:, Cr)t$rrï{:r (ìr.lr¡st:n Illc.
2i) (lnl.4th .5.1,.57 (?002) .... .. l0

l--a,slrion 2I rr--(.or.rlitiorr li'.,r Hrlmrr.ne Ttntrrig!'nrtt Rií'lts of Lós z\nseles,
I l7 (,al.,\¡rp.4 th l 1 3B (2004)

1.!4 {..al.z\p¡:r-4th ar p. tr)0f) 't1

Fr.'t'l:r.irto v. I larn¡þs1,
74 Crl.:\¡-r¡:.-{th 1.194 (1999) ... . .. . ?6,2J

LU]II¡]N,['A NT ¡ìARGA RTCHART)SON MÙ]]ÙN 'fO STRIKE COIUPLáINT ITTRSTIANT TO CCP $ 42,I.1TI .
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lrotslrcr r.. lltrlïlit¡si
36 (-nl-3d 79?, tl(1.1. (19t30) . . .., l3
l'tuuklin r', L)t'nalrric f)r:tnils, Inr:.

116 t-a1.,\pp.,1rh 37-5, .3fl-s (2004) . . -.14,31

(ìaìllglrr:r r1^ (.onnell,
ll3 (ìal.i\¡:rp.4th l2li0 (2(X)4) , .. . . . ... 24

(ìilbcrl v. Sl-lies,
147 (.:rl.;\¡r1:.4th I-l (2007) ?+

(ite¡ì',:'rT r'. h,fcT)orrlrr:ll I)orrglas ( ÌrrÍr.
17 Cal.Srl 5()6, 601 (191()) .. ... 14

,l.lrll r.. 'Ï'trrrc Warnrr. lnc.,
f -5.ï r..nl.;\1rp.4th l-1-17 (20(:17) ..-. ').,1

Httudflfl:clofl Li[e St:ienç.e*s. lrlc- v. Sto[: HLruùr!,dofl Á.nltrin] (l¡.rEJtl' I iSr\, Inc:.,
l?() (ìrl.App.4th 123u (3(105) .......... .?_ì

I n g e l s r,--iWkr¡*ru rd ( )rrc lJtr¡:rclc¿tsting Sewices In c.,
131) (-,aì. \1:¡.4th 10.50 (2(Xls) ...... ..... 1?

Tsrrzrr hf otrirs I .tcl- ¡i ( }rrrsr-rrrrcrs L.ìuiq..rn rrf Lj.S,. Inc.
l? lr.SLr¡r¡r.?c[ ut. 1), l04J . 1)

lirtncs r', Sau lose lV[er-çru.r'

l7 (.;rl.Àpp.ath i (1993) ..
Ncws, Ittc.-

I{r:tr-.h urrr r'. .M!$gI,
?-1 (-.,r | .4rlr | 123 (2001) .- . . .. .-. I1

lsha rvrrr:'y*JGlcbc l¡rtctnat. Inc,
1!) (-al.-[rh :ì54, 37.5 (199fì) 1:[, ltì

I{orr:r.¡ Suppl}, (lo. v, l,trc:lihcec-l lvlartin (lorF
?9 (.al.4rlr 1l_)4, 1143, fir- t)rrjtrcd (2003) . . ._.......2?

Ktr¡trcrrr,lcr v. lnternet Nfr-rrrir' !]irta llasi: Tnr:.,

15(-l (lal.:\1rp-,1th 1),{1 (,?0()1) ....3.5

N{n cler-rcì r.. Tril.rr ¡ r r ¿r I 
)r 

r I rli shi rl+Cu
5lì (-ìnl-2<l .511i,.549; (ìiv. (ìode. $ 45a (1959) .., ., .... lJ

I)P:F}:NI}AN'I'(;AR(;A-RICHAr{L'SON MO'I ON'T'Ü S'TITI'ffE COMPI,AINT PI.TRSTIÀNT Tf] CCP ( 425,Ió -
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M-;rssorì v. N_..:w Yorlier Mafrpzin
i;01 tr.S.496,51() (1991) ,.... t8

Nlc(i a lrr-s-lltir.qrs:ity,]f San .L)jego,

?007 (-.n1..\1:rp-t.F.XTS 1.1.5t) (July 17. 3007) -.... 15,:¿¡3,19

Xfelaleuca. 
-lrr:- 

v. (ll:r.tk
(ró (.a1..-\¡r1r.4t.h l.Ì44, 1360-11(i2 (1 99fì) . , ..,. Z I

\:[rlht.,vich r'. .l-,r-l ra i rr I orr tn ;r.l (-ìo.

{97 r:.S. 1. :(J (r99(i) .. 13

New Yr.U'ls' l'irrrcrs ( lo..r,. Srrllivan
176 il.S. Zs4,?19-280 (1964) . .........14

{..) p dnre a I b i&.q:¡il1-Ldrrrnl:or r Sl's rer¡ s. Tr r:.

.51.3 li.SLrpp.?d 1017, 1048 0{.1).(lat. 2(X)4) .. . .. . .. , l0

( )v c: rs t oc--k, corn. Inc. r'. ( ì r;rlir:nt Ä r r al y tt ç s,_!.ûc-

i5l {ìal.-'\p¡:r.4rìr 688,7{)() (2(X)7) ,.,,,, t5

Pahn Spt.ir:+,¡ Tcrrnis (llrrl'¡v.l(rrrrgel
l-l (-.a1. {¡rp 4th l. .5 (1999) . .. l.ì

Par:hrs r'. tÌoI r l .¡_rxllfurd_J1]e
suprír, lj9 (ìul.u\1r1r,4Lh .¡t 

¡t. 679 .,... ?z

l)ollstarn l{r:cotc[s. Inc. r', Supet'ior ('ourr
I /Ll (lal-z\pp.3d 543, .54fì -s-50 (l?85) ..... tl, 2l)

ll33.rl.t.'* I-) i.qc'st,\ ¡¡ff.-:c.$!p_ÉItOtCAU¡¡
supra, -17 (ìnl-}tl af pp. 2-54 2-51) ,. 17, 19, 33

Ritr!ìlct :\ s soc i ir te s I rr.c - r'. I¡[r.l ryl l rlr]_1..iËu4!y-.'1(=p,

B{.}(-,al.r\1rp.4th I l(;5, t l8l. (2000) ,,, .., 14

l(osenaur v- $çhr:rr:r,
,S,l (lal.'\1r¡r.-ltLr ?ó0 (2001) 21

Srrr.agc: v. Par:iflr-c ( ìrs cQ l.llcctric: Cr:.,
11 (..a1.;\pp.4tìr 414 (199-3) ......... 26

Seelia. r.. Tlr fìlitv Broadclst.illl' Cc,rrr).^

97 r-al.App {tir 79fì (2002) 12, 1.1, 24.?6.27

l)rl,uND^,NT G.4,RG¿,-RICIIAnDSON M0r't()N'l'() sl'RIKE COMI'L lN'I' l'Ltl{sLr/\N'r"t',ü CCl, ( 425.t6 -

llt )-i aøe rl lÞ9L96ÞLtr9I.oI :ruoJl ØStgØ EØØ¿_¿Ø_ÐnA



:r

4

f

¿l

u

!

I ,.)

Ll

t;:

:.-l

'14

I .'l

.IÈ

!1

li

l_?

l(J

J,l

:i

:r1.1

.'t 4

!1

:;.h

8c394

Snrit,h v. Nfnlcìr-irar lo

7? (-al..\¡r¡:.4rh 617, 645. (1999)
Yiìr.iirr-r l\fr:tliç:,rl Sl'stems. Irrç. v. I)cllln,i,
.15 (.1a1.-1th lflO (?(X)5)

Vt¡¡îcl ç. Iìeiicc,

\\¡nlsll¿u¡r¡JlUSh iI rl'Pul I I i cr t rolrs. lnc.
6f7 F.?rl l?lì7, lJ96 (--r\.Ir-(. 1980) .

Wil&sr--v-lrl.,ll$f

l(i,17

¡¡1,¡¡ frÄNT cAR(;i\-lìICIIARDSON t\4()'l'[ON l'() S'l'l{t ßE C.oMPT.AINT PLInSLI^NT TO CCP S ¿25.16 -

I_1
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MEMORANDUT\{ OF POINTS AND AT]THORI'I'Ib,S

I. INTRODUC 'ION

This l'.trvsuit is a classi<: SI .A l) P: a h41h protle enfity ¡;11s* s()tlÈöne whr-r cxr:r<:isr:s his or hcr

I itsL -\rnenclnrcnf riglrts to trtin¡1 urislìeecls r-if qucstiourrl:le l:usiness prnr:ti<:c:s to pulrlic li¡¡irr. ;\ucl

lilic ailclrtssic SL,\PP a.r:tiorrs. lhts hs,sr¡itis en:jnentlv trrcdtlcss. Each car:sr: of ar:fio¡r rs Ir:,rsc o1l

corìrf ttt:f {irt i,vhich llaùrtiffs (:A.nn(.)l [)r()vc tlc r'len:elrtli of thr:ir (:ír.rscs of acrion. St¡ch ;lctiorts lrc

cxPrcssl\ l>¿rtretì hy (ìalìfìrrnia (ìrclc of (.lir,il Plocedurc Scction 426.'.16, "'l']re: nlrri-.S1 .,\l)l) Sllttlrc"

(hcrcirralìct section 4?6.1 6)

'l'ìrr: l)lai¡rliii.s (lS{) an,-l irs Principrl owr}cr:\\z¡nnn ¡\. F,l-I)ifïatvi r/kf lt AIcc l)ifrtu-i ha¡'c

llcctr crnl:tc,.ilecl in rìr:lrH.tr:s l¡clrvrrcrlt t.hcjl crincs fitr thcir br-Lsinc-ss ptactictls frrr yr:a.rs. Nrunctur-¡s

c,:rnpiaitrrshí¡.-r'lrr:r:rr filcclrq;ainsi themx'ith thclJli['f'ËRBT-îSTì$IiSS Bt]lì.liAl.l [ExhibitsA l-71

turi sirrrillrr c()hlpliì!flts hnvtl br:rrrr prrlrìtshcd ()n [h(ì cc]nsutllct'arL,r¡cír[c' wel)sire

\\'\'\\..lUJ-l-üll!!qIì¡¡-.sS.D [Exhitibs A 7-91 :ì.nron.g othcrs. Inr{iviclunls ílrril consrlrrr:r adr'ocirt.cs rir¡{.l'Ì

its D¿:f¿'ntlar¡f iVlt, (i'.tt¡;a--tùchftr:(i:ì(.)11 h'¡r'c l.rccn cridcizing lVlr. l)ifr,rrvi :,r¡icì IrrLctnet Sc']r¡ti,r¡rs

l,l.r ¡'lr r ¡ t;rti orr l: u siness lll'íì (.ifi (.( ìs si rt r:c ?( X )4,

Rnrìrrlr rlr;rrr itrr¡rtovt or clrrìr1Ílc drcit frr¡sinr'ss l-1rírctic(is, fhr: l)l;rirll.i{fs har,c nów tt¡rned t() thc

c( )Lrfts t.c: Silet:cr.' thr:ir ( lril ics.

1.5(1, rvhr¡ tlritrli.tL tlterlrseh'cs as ¿Lrt fultetnet nìî.fìr(rtit'ìH (:ofrpiu'rv, havc rcceived errr-¡rfrrolLs

trrerlirt ,rÌtcntion prinlarrly for:r¡sr:tl on N{r. A,vnrarr A. t)iftar,vi n/k/t;\k:c L)iftarvt ¡./kf tt,\lcx Sirlron

n/k/,l.\lr"r:rrtrlt:t-.'r'ilrrrxr5l¿tlao]ç-<.¡-Ð'};lrldlt1st¡r:rt].Yil]-iîSÈSânclcr.'cIclrarrgirr.q

all of rvirich hiìvr het:n highlightccl nr rrrruÕ.r r:le'.lia c()vctlgc irrxl extensive in onlirr¿: fìirtrrns l.rrrr-l

i.rlrr¡1s.

I-,EFF.NI)AN'r'G^I{GA-RICILÀnDS()N MO'r'lON',.t',(_r S't',til KE COì\'ÍPLATNT ptjRStJAN't"r'O CCP S 425.1rt.

¿t/6ie6?¿ lÞgLs'ÞLtrgT. to-
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L)efentìarrt lr'fr'- (ìatg;r. ll.ichatdsolr orvns âilcl operfltes ¿t. c(-)rrsLrtlrcr aw;lrcrìcss wclr.';ll.c

rvu.rv.St¡n)l'r:rìu(L;\-L(j-t'i,r'orl (hr:rr:irr:.r{irr'"wclrsilc", "blt-r1';", ür "fort¡m") lor tlrc p,crrcr-;rl prrblic: a

,¡.-t:bsitc of ptrblic i¡rtctest thar te¡:rr-rrts on Frauclrrlc:rrf r¡r- rnislc¿rctur¡¡ job lx)sLiû¿ls. Lilre nulrrer,)rrs

()t.hct rtrcìdia ol.ttl.ets, f)t:fcn¿la.rrt poslc:rl "J ob Offlru l-rv IS(, ancl posted his olrrrrions arrc{ corrrmcn[ary

alror.tl. lS(. ancl iis Princi¡rnl r-lwr¡r:r u,hir:h hnvc vvc[ l)ciÈlr r-löL1um-entecl on]itre-

ln aclcliLion ro fi-lintt]ris lH.u'suit, Irrfc:tlrcl Soh-rl.ious (.or¡tr'rratic,nand Nfr. f)iFrarvi havc:tnct

contirluccl t(i threrìterl rh<:ir c:ritic:s rvitlr hwsr-rits alìct hrvc llled qivil â.crions agninst T-)cti¡rclants l.-cs

H('r'ì(l('fs()1ì l6:07 c:r-185-ORL-32-I{RSlantlTabarha fv|rrsl¡all 16:07 cr' 1740.(iRL-21-IiltSl in rher

l- S i.)isrticr (lorrrr. \,ficirllt: l)islticl of l''krtrclt ()rlancl(r anrJ a sinrilar larvsr-rit n,as filccl asaillsr.

L)c'feutlanr X,[r". (.ìarga-Rit:har-clso¡r l(r;01ì-cv-(X)90't-()RL-3i-CJI! which nâtlcd horir (IS(l) :rnct

.\i'rrra.rr ,\. l)ifrrir'i ¡/k/a ¡\lcc Difraw-i as Plairrriffls. l)larrrtrff thc¡r mor,ccl Lc.r have case disnrjsst.d

r¡.'-hilt' thc T)t:fi:ntlarrt rrtof ior't chatlcn¡1in11 iLrristlicúon rvas penrlinp, ã.il(l ihrh-ìccli:rtclv rcfillccl irr ri:is

\'('1ìue rr"-ithrittr natr:irt¡1r\vml.ur -Ä, f)llr'arvr t/k/t;\[r-rr'. l)iflawi .¿s r-.c.'-I'Iainuff- [Exhibit Bl

,\t thc rjrrrc t:f I'laildfÏ filin{¡5 irr lrlorirla a.g;.rirrst thc I)c{L.rrclarrl (irrr¡p-thch.arclsrLt:, I'lrrurdtfs

w('r(' (-()rlf('s^tirrrt jtrr-isdicl.ion a¡¡aiust a lawsr,lit fi].erl in Aptil ?(X),tl ur thr: [,lS (.]clrtr-¿rl L)rstrirt (.-r:¡t¡rr r-rf

(-.aliFrrtrria lrv llr-t:akclo',vrt Scrvtccs, l.'l'D (Jrrsr lNo 2:08-cr¡ OtXi15 1ìM(. 1PL;\NJ agdrtst

Tocrlilroileti.cenl, r-ìt'r(ì of thr: rrrr.r.rry IS(l cotrr¡ranic:s tlr rvc-l>sirrrs. [Exhibits C-1,2l

'\gartr. l)larlllil-l s Ir:,r\/c åì.ss('rtccl a tuerirless cllLi.t.rr. of <k:farrrrfiorr, plr-rs rrncillarrT chims rellrred rr)

lhar of fot-t . rvllicl: is ¡rlniulyb¿sctl <¡l f)cfcrrrl;ull's c()11$ut.uuundritht [o (ìi(prËss his cpinions anci

sr.rlljcctive l¡eijefs. .¿\<ìtliiir-lnally, Pìa.irrtifT.s hn,c rìo cvldcncLr [ct. tlr¡rlr-r clcirr ancl cunr.inr:.in¡1 r,vi{ence

tha t Dettnda n t \,f r- ( i:rtgr llicharcìson macle tlefatìítr(.)n, sÎí.lt¡-:nr r:rrfs rllorrf l.S( . with :.rr:i rr;.rl rrr:¡ ljr:r:.

Ï)EFF,NI)AN'I' (;ARGA-IIICITARDSON MOTION TO STRITffi COMFI,ATNT PTINSIIANT TO CCP !I {25.16 -
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.'\s l rt:strll- l)kirru[l.s ¿tLrúor âgfi.iust I-)cfcnchnt f'uils scJLrarelv rvithin rh¿: lrro;.rrl irrf<:r¡rctltiori oI Lhc

(.rl.Ctrclc (.iv, Pr,r. Statltc /125.16 (lr)(b)(1) irnd slrr-xrlrl lr<: rlisrlis-^cr1^

II, STATEN,IENT OF FACTS

'l'HFlanti-SLAPP sT^TtrTE MTIST ltH INTERPRETED BROADLy so AS'r'(.)

PROMOTE TT{F] I.]XI.]RCISE OF INDIVIDUAI:S I-IRS'I' AMTJNDMI]NT RIGIITS

I. 'Iìr r:ltcor¡ritge pr.ihìic lrnrricilrâti()n in clcl>r.tl.es over issrles <lf pirbhc irrt:rr:st, f hc

T,cgislattrtc in Ill93 creâte(J fl ¡rt'rlr:t:rlrrx: fo "ir.llorr,, T)f()tnl)t c.\[)()frLr.tL. rr¡cl tìis¡ri:isrr'1"

oi civil llrrvstrits b'.tr;ccl rr¡ron a f)eftenrlanf's r:xt:r<:isc: of his ol' hct þ'rrsl. ,\rrtcttd-utent

nghts Wil-'o-x i'. SuFrerior (l.our'¡,_,ì7 (,:.rl App.4''' lì()9.til5-f S (1994), overnllerl r-rl

Q-dlSJ-{tf'ourrc{s l¡)' l itluilc:'n l''nrel:s .t-(l'rrstttrrc:r (ìarrat--[¡g-39 (.rl. 4t'' 5.], 6i{ Iì.5-

(2{lD2l

ll. 'l'lrcsc litrv..;r-rits, conurrr-r1r.ly ìrr¡owrr as Sfra.lr:¡4ic I.nrvsuils -.\¡Sainst Public

l'arúcipatj..tn (ST.Ål)l)),;Ltc sr.rl:iect to x s¡.rsçial nrr-rrir.irr ro srrikr: irr rr,i:it:h tlrc

'lrrcrif s of t.hr- ¿ìcti:,n rue brr-lrr.f¡ht to fhc: (ìt)url1s ,t[rÈlìtiolt [r:r eady rcsolutrc)rri st) ?t.s

rr:: trrirritlizc thc clisrrr¡rLic,n to tlre Firsr ¡\rrrr:nrlmr:nl r,rcljvif v cnr¡sc:cl l_rv 1:r.,,lunged

litigrtiorr, t-locle {-ivil J)r'oc. 4:5- I fì (î)(lr(l).

lll. 'l'he statrtc irl(:()rP()tí).l(ìs rhc T.ruislatLuc (ì){press der:lar¿Ltiol [hri.[ r( rs trì tlrr: lrrLlrlic

illt(:fcst 1() clìc()Lrfit.tje ¡>trhJic ¡rnrtici¡1¿¡i¡1n in lla.tfi:rs of pulrüc sigrrr{icrrrc,c. aricl

that tlus 1:artici¡rntiot: shorrLl ¡rr.rt he censored tlrrough rìrr: allusr: of'thr: jr,rdicirl

l]) l-( )ccss -

l)F:PFlNL)^N l'CARUA-HIctulltflS(]N M()T[ÕN To STRIKF, (l()Mpt.ArN'I' pURStJÀNr"l'(J CCI, \ì 4¿5.16 -

'| /ì
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ARGUMENT I

A TWO STEP ANALYSIS IS TJIiIiI)'I'' T)IÍI'II.TMINE WIIEATIIERA CAUSE OU A.,''O*I
SHOTJLD Btr STRLIcKIINDER THE A¡.¡TI.SI.APP STATIJTB I

I

Setrtir.rn 4?5.1() wl.s (:tìlcl.cd "t.o btiu¡1 rll>out an enrly tcst r-rf thc tlcl-tts n ¿ìcúrlils rr.ncling to 
I

I

cclr:i()r citizcn ¡:aniciprarìr-rn irr prrlrlir:;rfflrits." (!:tg!LlsliçË (2005) 1!7 Crrl..{.pp.1ttr 1(.1()f), l{114 
|

(1'',-r.qc:l).;'lo that crltcl, lhe st.âl-Lr[e frtrr:ishc"^ a rlcci:arrirrn {irr qr-Lirkh, rclcnlil-yint:lnd eli:runati'.rg x¡its I

rhnt. scck t() celfsc)J: prrl-rlit. partir:ipa.f ior): ir. sl)ccrlf l¡rtLtjon io stlilie. rhe anti-ST,APP rrrotiorr- Thc I

(.eliftrtni¿r Slrptctue (-,otltt rcccntly tk:sr:r-il:c:cl thirl rnc:c:hrrìtlirrr r{li t',.1 sunulr?ìr'i;-¡rr,.lg,ltienf lilre 
I

proccdluc iìt alr. cârh¡ srage r.rf tlrc lit.iglrr.iorì." (Vlrriun À{eclic l_Irrc. r'- l-)r:lfirl¡ (z(X).5) }-5 
|

(-al.{th 1u{). I92 ¡\'ariarr).'l'hc starutc pr<ivirics; "':\ c'.¿ìr-rse of ncrj,_rn againsr tr p(ìrs()lr arisirrq fiom any 
I

act r-rlTìror ¡rr:rsorr in fr.rrtllcr;rrlcc ol-rhc l)crsöl1's ri¡1hr c,f petiri.o' o¡ Frcc s1-rccclr u¡ìclct thc L.lrritccl 
I

Srnrr's or (.aliftrrrria (-.txlsl.ilr-rf.i()rt in c()utëcLic,n u"itb. a ¡lrlrlic istuc shall lrc subjcct t() ¿r sf]ecliìl I

trri.tliott t,r srrike. tlrrìcss thc t:or¡rt rltf't:rrrrirrr:s lhül Lhc ¡rlnintift hns esral>[s]recl rhat thrrrc is " 
I

ptol>:rliilitv rl'rar rhe yrlaindff u'rll Fr(:r,aiì r-rrr tlrc cl:lirn." (\i 425.1(,r sulLtt. (b)(l),)
I

'\ s¡rcctr.rl rn()fl()lt [t.r st-t'rlie tri¡5¡t;ers â twü ritcp lìr'()ccr;s i¡r rhc trial cor.rtt, (Y¡¡¡U]. sr-t¡ìrfì, 35 
|

I

(-lrl.4th at ¡:r. l9?.) "liìr-sf, tht: t:otrtf tlcctclcrs rvlrcl.lrcr the cletenclaflr h.¡rs made a thrcsh<.ilql sìrou,irrg 
I

thnt the clrallt'rtgr:rl (:í.rrsr: <-)l:lrcrion is oncr'arisin¡¡ fronr'protecterl rrctivi(t'." ((.rt.y of (-r.rtlrri v. I

I

(-.irslrtrnn (l()()2) ?9 (hl.4th 69,76 ((.lc,rau), clur-rting \ 4?5-1ti, subd. (bxl) ) 
|

'\s rc:lt:vttrrl Ìtrttc, l..lrc sLal-ul-örl,tlefln.iti..,tr r:rFprr.lrccfccl activity cxptcsr;ly i¡rcLrc[c's "rrrrv ruritt.'nl

()f ()firl st.i{t(rllent or w-.ritin8 tlzrdc trì a plact ol)(.11 tt.-r the ¡lrbUc or a lrtrìrlic Fr)t1inr irr rortrìr:ctirrn *rithl

nn issr.le r-rf pul-rlt<:1rìt('r(ìsl-.--" (S 425.1(i, subct. (*X-i),) of "arry othcrr conclrrct in frrrtlrr:rancc of rhe 
I

t'xcr<:ist' ol f ht: c()llstirtìriollal rÌflht of pctitit-rrr or thr: çtxlsritr-rlional rruht. uI h'cc, ¡-[)ccLìlì ¡r c,11ret.ú,r¡l
I

with a Prrblic issul or;r.n isstrt: rf pr-rlrlrc rrìrcrcsf " (\i 435.1(i, sLrl;cl, (e)(4)). 
I

I

l)tjlruND^N'r' (ì.Àll.G -RICIIARDSON MOTION TO STRTKE COMpt.A'Vt' prJRsrJAN.,.,l (-) (:(:p 5 42s.1r) - |

.t 1-rr-l

I
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"If dre crxrrr fìrrtls st.rct¡ u strowin¡, hi'¡s br:<.:tt tl'ìadc! it. rheu rnusr c:r-insi<L:r rr,lrr:ihr:r' (lrc

plaurtiff Jras cì<:trrottslrtlc-d o. probrbiJity of pti:vailirÌg (,rì Lhc clntm." (l-r-rtnti, et p. 7(i.)

ln eacll ¡rrrr <if rhc lr¡,'o-sf cl) [rt()c(:ss, the pal'ty lrtit]r drc l¡trtden lreecJ r.lnly rl:¡k¿: a. tlrrcshold.

¡rdrna faci¿'shou'irrq. ((iof:rf.t, su[)r?ì, ?9 (-a1.4th ñp.76,)

"lrr ol-clcl'to c:sLal¡lish a pr'r.rb.,rt:tlitv oLprcraiLirr.s (-r11 th(ì t:lr.rirrr (;\,4?5.16, subcl. þ)(:)); tht-rrrgh

thc crlr.rft tì.:res trr.rt rvr:igh rhr: crccltIrtlil.¡, r.rt ar.-,urtral.atirrq lrrotiativc sLr-enùth oI cr-lnr¡rt:rilrg r:virlc:lrcc, t(

shoL,Lld ùr,ltnI tlìe nì()ti(!n j.f, ar ir in:rll.cT oil'.rw, lhe tleFrrrrrlnr'ìf's rrvirlt:¡ìcr'sLll)l)orr-ing thc: rncitir-rrr

t-k'fì:nrs rlrc plairrtill?s lt(clnl)[ to c'strrblish qr.idcttfiaty sLrÌ)Frort fot tlre cl.âìrrr." flililr,r¡.'._y._P¡5kst

(-.r'¡r'r:rr ¡s (llr-tclsöIsl (?002) 28 (-rll'1 th lJl l,ll2l, iittctrral citati,:'ns and qrrriin.fion rrr.rrks orrrit.tcd,)

ß- Ty¡.r1:¡ r.rl'(ìlrriurs

Ti:c tlrti¿c ,:,1. legnì nctirlns f ltrt tlrighf t¡r-ralili, rìs süarÈp.ic l¿¡t'suitr; :r,qdnst ptrLrlic Farticipntion is

Irtt¡acl, .\¡- releç¿nt hc:rc. clcfatr:ltlon is iìl1ì(]tlÊ []r¡'. "ür:orcrl c:auscs ()l ¿tcrión in SL\PP strits...."

(\\/tlcox, fiupr'"rr ?/ (ìal.A1>p.,lth at p. iÌ16.)

'l'lrc 
st.irlr-rLr: als(, ¡rrav alrply to ¿r "círu-q(- t-rlacrion --. Frrr rrr¡l:.rrvfr.rl Ilrrsi¡tcss 1rr.ac{ices [)rusu?tltt

tr.' lìtlsirrt'ss ñ l)r'olcsstr¡ns (.ocle secti{-)n l72{X}" r;r., lorrg rìs dle pJnintilF is "scrclçirrg rl;ullucs ¡rcrsorral

t<r hit¡rselF," (Inf",r:ls v.-\Vcstrvoocl()nc'.Llroaclcasring $t:r-r'ir:r:s.Inc. (2005) 139 Cal,;\¡r¡r.4th 1050,

1067, fir. ()rnlltcLli scc \ 4?5.1/, strbrJ- ftr) fcxcrrrptinrr s¡recifiecì prrblic hr:n¿'fit a.t:tiorrs fì-orn thc

o¡ri'ra.riorr ol i\ 435.16J.)

T)cf¿l.rrrlliulr Law

'l'he 
¡rlaintiffs cí.lu$cri r-r{':rcl.iou 1{tc àll ('etltÈrë(l r-r¡r fbc tort of clcfnrnad,ln.

"l)cl:rrlratit)1ì rì1xl rrncle lrbcl lir:th rct¡r-rir-e the l¡terrrionn.l prrlllit:;r.tiorr t¡{'l falsc anrl

runFtivilr'¡¡r'rl st:.r.¡t:r'nt:rìt o[ [rct.," (I\'L,rnn, strl]r-rtr 12(i (ìal.;\pp.4th at ¡r. 104) f,ysn 5r-i, r:orrrrs havr.

rc(.()ßrìiz('(l rlt:f:itt;llion ancl rradcr hì-lr:l as tu¡r-r rfstnrcf Iotts. (Sr:r l5¿rnes-Flilcl. Inc.. ç. Supcl-i.rlr-(lor¡rr

DUITLNDA,NT GARGA.RI(;I-tARDS()N Ir,lO't'lON l'(l S'l'lll K1': {lr:rÀlf,l,I\INT PIIRSIIANT TO (;(:p {r 4.Z5.tG -

- I 'i 
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(l9.qfi) ll"il (.al ,\p1t..lcl :]77, -1Bl (llarncs-l lirtrl); l)ol],,rîrarn Rec-orrìs.Inc- r'- SrrFcritir (-ourr (i985) l7()

(-n l.'\p¡..5d .54.1, 54u- 5 5{-} fl'r-rlyrra hr R t:r:ort{s).

".1-)trfatr¡;rrio¡l is att ini:tsion r-iFthc: irtrr:x:st irr r-c¡rr-rt:rliurr.'l'he törI ùilr(-)h'es tìrc ilttc¡rdrurai

pul.rìlcirltorr t¡l a stirtetnent r-:F Frrct that is firlse, ltn¡rtirtilt:¡¡r:<1, antì lr:.ls í.r rllf Lrral t.clrclcrncv to injrrre r-rr-

rvlricìr cårLrfi(s speci:ìJ <latrrngc-" (Srlith v. Nfnl<ìr-rt4tlo (l()99) 7? (.ll.r\¡r1r.4rJr 6-37, (r45.)

¡\s t.hc (..ahiorrria Su¡rrctrrc (. lor-¡tl- hirs l,rng rr:co,qnizr:tl, lillr:l irtclLrclcs "..rh¡tr)sI rìtrv lar'ìp.u?ì.p,c

rvlttcIt,t'll-ì(Jfj,tSF,Jr:t:,lr;.tsil'|]1'rLrTtllterrc1crrcvttlirrjtrrc?l'l)c1.s('1ì.stc¡lr-r|-irLitttl,'.(].fi]-!]s'|...

(lt8t)) ?ri (--ril.ld 79?, flü3.) "Liìrel is r<:t:ognizr:tl:+s ctlhc,t trcin¡;1>er sÈ (on its tncc), ()1 pcrrtLrrxl

(Ltrrtllr nì(?ìrìitlpJ, 't'hcrctry'), uucl erìch recßrir'ç5 n rliÉIi:rt:rrt sl;urdlrcl o[ ¡rlcar"litg," (fþlUjglfJfgt
'l ctrtri:r (.-lr-lb r'. Ransr:ì (l 9t)9) 17 (ìnl,t\p¡r,4th l, 5: see alsr-r M¿clærxlr - 'l ril-rLrnc I'trl-r[shinß ('l{',.

(19.59) 5l <.-'.rl.lcl 536.54r); ('liv- (ìork:. \ 4l>n.)

I . Rcqrtirernenr of Fnlsity

" l'lrctc'can be t't(.) rcc(.)\;(:ry fìrr ¿l¿:f;r¡rr.rlir¡tr r¡,,it.lror-rL tr thlsehcLocl-" ($.e!g:<-]li_ti!]1_t¿

F}¡l:rdclrst'ill',(.-rrr¡r,(?Ü02)97(.;rl.Âpp-4tlr79fl'fl09)...l.Irrrs,tr-r$tafc:lltli:fjlflra'titl1ìcliltllrt'lrltt''<

a I;irsl r\tucrìttt¡rctlL chrrllelrRe, ¡rlnirrilff tìrrrst l)fL'sËrrt erticletc.t: t¡f a stl.ttt:nrç:rrt ol'{ircl llr:rl. rs lrtor irl-rl_v

faìr;c." (Scchg. rtl. ¡r. F3L)9. citirrgTvlilkovir:b r. l.or-rin=l (1990) 'lt7I].S. 1,20 (lvlilkovich¡.)

lruth is a.cotrrplctc ctcfense Ic' def.atn'nti(-rrr- (Srrrirh v. -M¡ldufactq, sLrl)riì, /ll (-al-.r\pp..1 rh ¿¡F. (i+(;.)

d.l'[t.ig;1:r.1:r,tlrcc{cfctrclnrrtrreeclrrr.itirrstif.\,tht:|ir¿:tl'l'ltfL1r.l'ìÒfcv(ìtÏ\I¡()ÌdoftIrea[legcrtllvcle|-lrrrrltlr1

¡natter..[r i:l srrFficiclltif thc clefenclantpr()v(ìs frrrc: rhcsullst.ancc oíthc t:hilrgr..-." (lcl. atpp. fi.l6

6+t.)

l¡r tl'ri,.; case, (-inrga-Rir:hn.rclsorr {ccls tlraI h(: ciut, r:¡t.r the llalauce cif ¡rr:olraIrrhtlcs, r;rrl-¡st..rttúltr.

tll<r:;rrlrsf',rrtcc of rhe allegetììy tk.:fi¡.trratotv a.llcgrLt ions rrttribtrrecl to Iùu r-rf (-)tì'ì(ìfs slrriuld hc'lrc.

rr:tlLtirt'cl fr-r clr.l s(}.

f)r"t't':ND.ANT rìARGA.RICHARTIS()N MÖ',r'lON'r'O STRII(E COMPT,AINT pttRstiAN't"¡'() (:(:p ñ 425.rú -
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?. tsäÈts \¡etsus Opirrions

"Itis all rrssr.:rr(irrl clcrrrcrìl. of clr:l'¡nrrrti':'l] tl:]ilt tircr prr]:licatirlrt is of a. fìl.lsc srlf Érrìent of fncr

tathcr Lhiln c,lrinion." (Itirtclct Åssocirrtt's htr'. t'. N{nrylnrrrl (.rsualfr'(lo. (?(XX)) Í'ì0 (":,r1.;\pu,4tlr Itó5^

1 l$ìl ) "lrl Llrts t()flLc:.'l.t (-(:}urts alri>I1'tìrc (. lorrsdtuti<rn by careftrlly clistirr¡¡trishitt¡¡ lrr:tu;r:rrn .sf;rlr:rrrr:rrts

r.¡f r.rl¡inir:n anr.l Éact, rt'c, ttne drc on¿ ns (ìr)llstirudc'rrRìly pt'otr:r:tr:rl attrl itrr¡osirt{rt-)r] l.hc orhr'r civil

Italrtlitr ti'rritsâl)rrsç."((jrc[]<rlJ,v.h,Icl)orurcllL)oLrg,l'ts(-.rrlr.(l97ft l7(ìnl.3cì .596,601-)Likcorhct

fi-rrrns r.rl r.rlrtrttott. lr_r,ptrl.,tilc ancl insults a.t:e exptcrsìons tlrat typic:rrlìv leceive constiruti()unl

T)f()f cc{l()11. (Scc,li{'a r'. lnt.tnitv llts4dsîsdng(:l(}rTr., r;r-rptrì,97 f-al.App.4rh ar p. $i)9.)

I)ar,.rrl\'?rlxl srtti'Ë tirll s'iilrin Ìhc satrrc crinstitrrtiottalJ.v ¡-rtrrtecrecì carc:grlry. (Frarrìlirr v.

I-),irunúr L)ernils. Irrr:. (:Z(l(14) 116 (lal Âpp.4th 375, ifi5 (Franliün).)

'l lrt: rlcfcftrrittatiotr ,-rf 
',,t,he thet ¿i statelrr'.nt c\pr(ìss(:s f'l.r.r:t or ()l)trìt()lì is :,r qr-Lcstiotr of litrv lrit tht'

c()Lrtt., "unl(ss the stattlrrrc:r'rt is sr-rscclrtitrlc ul: both an ilnocenr arrtl a ìihrlr.rrri nl(ì1.ning, irr urlrir:h

c.tse rhe iru-i' trrrrcf dcctclc hr¡u, tltc'sLatelllelìt1vas un(lcf$tritirl lr:ifu.tionsl-" (litrrrklin, sr-rprn, I l(i

(.-rrl..\¡r1t.1th ar ¡r. .1t15.) t.iltirrratclv, "thc clis¡rosinve Íluestion is whcrhr:r a rr::rsor;rlrk: firc:t fìrrdct

Çr'rrrlcl cortcluclc tl-rc pul-llishccl stâtenrent declat'trs or irrr|li<:s a ¡rrova.lllv flrlsr: :.rsscrl.iorr ol fac'.(,"

lIl:id.)

i- Mitlicc Requirement for Publir: Figtrrcs

Tn ndditiort to thc öth('f ('krflreilts (rFthe tr.rrr, l.r ¡rrrlrìit: figrrrc: strirrg {ìrr dc{nrnaltor) rlrr.rsl. slrou,

*':tctual" ()r "crrltsdrudonal" rnnlicr:. rLrfìrlr:rl fot thc:sc Î)Lr,rposcs as kuorvlcclgtr of falsiq, o.r re(:liless

clisreg;altl frilthc trr.rth. ('Scc Neiv Y,xlr'l'i.1¡rc:s (ìo. r'. Sullivlr.r (1964) 37(r tl^S, ?54.219-280; hhanar

i'. (.¡lr-rl.rr: l¡rl!:frìct.l hrc. (199u) 1S) (lrrl4th 254, 275.)

"Tlrç c.lrr.rtrrctcrlzîft()tt rif 'pr-rblic {r.gure' tilìs intr-r ftyr-r ç.ntr:gorics: fhr: a1l-prrrnost: Pr.Llllit:

lii¡urc" atrcl thc litritccì ptlrpr-,se or 'ï()rrcx'lrutrlic ticlLrc. Thc rrll purprrs('¡rr-rl-rüc figtrte is one rvho ha¡

adrict,t'cl rr.rch ¡rcrr.lstvc lirr¡rc (lt 1ìolo-titty tllat he c.rt' slre br]çritrrc:s n. ¡rrrblir: figrrt't: frrr- a.lì Ful'll()r.i(:r;

ftUlrrrìNn^NT G^RGA RI(:F{ARI)soN lvto'l'l()N 'l'() s l'Rlliu (ìOlvrPL^rNT PIIRSLI^,NT TO CCP ( 425,1ú -
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i1fl(ì c(ìnt('\rs.'['hr: lttnif.crcl l)urpcrse pr.rblir: figr-rtc is aninc1irrrlr'"1] r¡;hcl r;olrlnlilrilv rrrjccls lrirn trr

lrt'r-st:lf-or is clrarvtt into a spr:cific pr-rlllic c(..rfltÍ{:rversy, tìrr:trl}rv llt:r:otrritt.g î pltblic tl¡¡urc r¡rr rr lirlitccl

r:.ttrgr'oi'issr-rcs." (;\urpex (-.r-rrF- r.. (. larål,lc, l3tì (-aJ.,\p¡r.4rh Ht ¡r. 1577.)

'l'hcrc is a highct slnlrclatcl öf proof f.t-rr-prrt:lic figlrtc' clefnmarir-rn ¡rìailrifT,s, u,ho "TrrrLsf Irt()\,c

lrv t:l<'r.rr l.rrd cr¡rtvitlcilr'Ì tr¡j,.-leucc rl'rÍ.rÌ thc clcfittL'rrclrT stí1r{ìrì'r(ìrrt r.rras trlarlc rvil.h ktrt.,rvlcr{¡1e thnt it

rvits fììsr', or rr,ilh tccklcss ¿[5¡{.rfiard oFw-lrctlrcr it rvrrs false (}r r:ìr-)r." (Vl-nìkt'r-r,. Iiio:rUl (?(X) t) 1).}

t-rLl..\1>1l,4rhl-1J3, 1445 144(r.) "'l'lrrshei.qhrenc.rlsrrtt¿latrlo{'Ptoof rlrustb(ìtahcnintr-i?rÇc(}Lrrìt irr

clccrrlrrr¡1 '¡ ciel<lrrlilnt's tlofiolt to s|rìLe n clainr Frrr rl<:fa.rlr.lfiorr lLrìclcr sccúon 4?:.i6," (Ttl- iLr ¡r. 14,:l(i;

st:c;rlst¡, i\lc(i.¿u) v- t-inirlel'sitv of Slrr L)ie,qr:¡ (2.(107) f 54 (ìal-App.4rh 97, 1i.i (ñIc(i.arr,v);

(-)rctslocli.t,rm. lrrc:. r...Jira<licnt ,\nal]:tics.Inc. (2{107) 1.5| (-.rrl.,\¡r¡'¡.4rh 688,7(X) (()verstock)-)

z\nalysis: Pl¿ritrtiffs Status '.rs a Lirnited Purpt-rst: Publit: Figr¡rrì

".\ lluesholi.l r]ctcrtrrrrrÍrtion ln rr cleFntnaririrr r.rcrion is rvhclhcr t]rc lrllilúff is- rr'¡-rtrl>lic figulc-"'

(Nlc(iarrr, sr.rpra, 15,1 t-,aI.'\pp.4t.h ar p. 113-)

,\s clcr,clt.,1>r.ri] in. tlre cfrrc las,, t:hctc'ate tl:t:ee "r..:ìrrrnr:rrfs" flra.l trrr-rsl l¡c l,tcscnt in rirller iti

r-.ìrlr:.rc:¡r:r-izc l ¡rlaurulf ?ìs,.ì lirììitÊd ÞLlll)()r;c i:irf:lic:1þrre. First, tìrr:rcr lrrrrst bc ir1:lrbltc

(:(-inf r()\'ct-ril , uil¡1ç1t tÌìÉiìl'ìs thc issui: \r¡:ls (l(:l)Írl.Éct ¡lubliclv nntl h¿tl fcrrt:st:t:alrlc :rrrd sr-L[rsliur(r'¡l

tatlufucrttitrn5 Ftrr tìolì patLici¡'rnnrs. $gçr-rrtt1, tlrr: pla.irtli{{'rrrusl lr¿rvc unrlertalçen sr-,nr(r v<.ilurttnry

r.tcr f Irror-rrlr rvhir'h lle cit she s<>ught to infhlence resr.'¡hrtion of fhr: prrlrlic lssr-rc. ht tlrrs rc¡iartl it is

sufflcicrrr that thc plaintifl a¡¡rin'rpts ro drnrsl lrirrr tir hctsc]f ilto the ¡tr"rblic cçc. .\rrcl firrally, thc

alJegtrl dcFatlirticrrr nrust l)e g(Ìn'rìÍrlrc to rìrc ¡rlalrttlff's ¡rarúc:j.pation i.rl rìle contr'(x.cts\'." (;\r'npc-r,

srrl)tiL, l2ll (.-al.:\¡:r¡:.'ltlr nt 1-t 1577, ç:ilinr¡Co¡r¡r v. Paxton (1996) 45 (.r1.,\1r1r.-[t.[r ti2!),845-816.) i

slrnlL cr.rlsirlet' (rlrcìr clclrrcrtt in runr.

DEFTINI)AN'I'(IART;A-RI(]IIAIUJSIIN MÍJ'I'IL'N TO S'TRTKE COh,IPI,ATN'T PI)RSTIAN'I"T'O CCP \ 425,16 -
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Pr¡blic (lrntroversy; "'l'o clrat'actctizc lr lllnintifFns,.r lirrrirt:rl pLtl-lx)ric l)ub[c l-gure, rhc

t:ourls trrr-rsf lttst- lurcl tlrnt tlrcrc u¡:rs n P,.rl:hc c(-)ntr(.)v(:rsv-" ((1<-)t)+ \-.1àxÍlu, -\nprítr 45 (,a.l.,\pp..'¡ ¡¡¡

âf P. iì45.) "A ¡rt.rlrltc c()ttl.r(lvrí.tsv is nut sillplf il tl'ríìl.tËr of inrelr:st tr-r tht: prrlllir:; il ¡nr-rsl bc lr rcrrl

iìispr.rft:, thc'outc<¡rur: rtf tvhir:h :.r{iccls l.lrc rJurcrill ¡-:ilbliç. (.)r s()rr'ìc ricgrrì('lìt r)f ir rrr an a¡r¡rrcr:i;rlllr:

\r'Írv." (\Valcllrlrrrrr r. F:rirchild l)+blicnno¡ls, lrrc ((-,^.f-).(::. 198{) 627 Ir.2rl l?¡ì7. 1296.) "'l_i.r

r-letr:rnritrr s'hr:rlrr:r il c()lrl.r()\,ctsy.inttlee<1 (ìxi$tcd lrrcl, il sri, t,-l defire iIS crlrrtour-s, Ìh(: jr-Ltluc rrrr-Lsl.

cxitlniflc u'hethe¡ p(ìrs(-)I rs ;Lctr-r:rllv wcre clisL.ussirr.g sotlr: sp(:cilic qllesliofl." (Icl. at p. 1297, f ìr

otrritrctl-)

'l'llis casc'is fi.t:furi.llv strnillr f.u.Attr1>ex, u¡llet'c thc cor-rtt founcl a ¡rtrhlic c(.)îrfrr)v(ìrsv lr:.r.sr:rl o¡l

"rht'prrlrlir: ditucrisiou u[the linternctl cxch:LI]r¿(:1." (r\rn1:rcx, srrl-rr-í.r, 1?S (.rrl.i\p¡r.4rh arp, 157S.)

l trst, (.lrc .\trt1:rcrx cotrrf trotcd. ":r tìutïl)crt of ¡rr-istin.qs on thr: \":.rlrool fucsstlfc boittd" - a Prrblic

fortlttr - hatl ctl¡tctzctl t.hc ¡llainúff ancl its tllnrtír.qcl'ìtc'nt, even ¡rdr-x tr-r tlrr: sp<:r:ific: l()snrtgli ut issr-rc.

(Tllicl.) St:coltcl, tLc currtt ol>setvccl, flìc c()tttctttr¡{dre challenE¡ed ¡:rosfings shorvr:rl f h:.rt llrcr.wcrciu

t'esp()Its(:toofirt:rtrrcssl¡{cst:ut-.rtladngaboutpluintif{'(Il:icl.¡"'J.'ìrir'<1.wirh59,(XX) sha.rr:souts{rrrrtn¡;,

thc cRuscs i¡rt1l r,:orrscc¡Lrcrtccs t.'f rliscontirrrrirrg i\trrpt:x's 1rìùlritlillirln-clollar vr:ntrrrr: i¡rl.o rlrc Iril.crnct

lclcr,lslt¡tr l-¡trsinr.ss l.rarl Fr-rrcsccal>lc aucl su]¡stanrinì r'onrifi<:uriorrs fìrr-rrorr¡ra.rt.tcrl]atl-:i." (ll>icl ) In :;urn,

lh¿: <:or.¡rl t.ttrlclr-rclccl, ".,\nr¡rex's <lecisir.ln;rrtclactiortin clisconri:lrirrgiNliXT\/ a.nrotrnlr:rl fo;r lrLitrlic

c(.)rìlr()\'('rsl tlrtt clicitccl cuncertts ab<.iut thc trrtrur.qttrettt of -¿\trpt'x." (Ihirl-)

FIcrr', rìrcrrc: rvas u stt¡¡jLitr "¡.rtrìrlic (li¡rrcnsiorì" to the ch.al.len,qecì¡:r)sriïrgs. as <lt:nrorrstr-ttccl llt.

rhe thrcc firr:tr..rrs ctlccl tlr tltc ;\mpex cnsc:- (r\rtr1rcx. suFìril, 128 C.al.z\¡rp-4rh rt p. l57tì.) lifrst, rrr

achlirio¡r l() $c\"stí{l ilews iteflìs! tlrcrc hrrvc lteen n ntrnrhcrr of postirrus ()rì tìLrrnLlr()Lrs rvc-bsites. blogs

ir.rlcl ft)rltnr:ì, tlating lr;¡<:k st:çtl-al .vcirts, q,lúch discr¡ssc.l [S(ì anct its n]ias c)prt'utrr.)rrs. (l)r:r:1. ar U-10.)

Secottcì, thc c<.rttfroricr:sy citctlcrl ltu.rììer{.rl.ls fcl]lrirv rr'1r lrostings {iorn rhe general public l.ry

u.lv r.'I blt:¡1 ',lncl f.ì:,rtrrr lrostìttgr;. (llricl.)

L)IIUND/INT GARG,{.RICIIARI)S{)N M()'I'I()N'l'(J S'I'I{IKIj C{'MPl..^lNT PT.IRSITANT TO CCP r\ 4Z5-tri -
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t hircl, thc allctccl clefnrrarorv ¡:r.rstirrgs w(:r(: Sctlrritrrr: tti Lhe cìiscus:rions eccLrfr-itìg in t.he

¡rr.tl>J.ir: firrrrll 1rì s() f;rt: as [hr:'1r rÈhte(ì tr-r itkrrltitv t[rc:fì. ¡lhishirr.garrd odirre jol-r sca.ms.

Volntrtast Act "(.)rrcc thc coL¡rt hrts de fincrl rhc tr rrrrx l'u crsv, rl tlrrrst. arìnl,vze the plainri tF:;

tolc ttt il.. Iriviaì (-rr tä.ngcrìtiírl patúci¡:'rriiotr is nr.rt r:rrorrglr." (Waltllxrr-uir r. .F¿uchilcl I'ub.licn_r-iç-r1q

In...,:rt:pr.r, 6?1 l'.2d rrt p. I297.) Trr nrr.rhirrg":.r rlt:tc1-rnirìat.iotr of ptrblit: fþre stâtus, c()Lrfts shtirrlcl

kx¡k {or cr.iclctrce t'f affir.nrati\:c írcti()I].!ì by rvluc'.h purpr.ltrr:cl'¡-rrrlrìir: fiqr.rrr:s'llavc Llrtr-rst. lhciusclvts

1ltt<ll|tr:li¡rc1ìnrrtot1:lnrticlllHr¡rrr|llit:(ìr)1lt1.(]r'el:Sies,'',

sul)rirr j7 r-.t't¡ 1¿ ar pp. 2-54 J55,)

(-ln rhir; c¡ucstir.xì, tor-r, tllis case is Fncn¡lllt'sinril+r Io Atrr¡rcx. t\s [|c (ìourt stit.re(l there:

".\ìrhorrElr t't:spottrlc:ttls dcnv iuscrtin¡1 them:leh,$s inir.r thc cr¡rrtrovcts,v, the\: cìitl, bywrìï r.iFFr(ìss

fclgtscs t¡rc-l lc'ttets Poste(J r-rn [hi:ir \X/r:lr silt:." (Atrr1rcr,., sLrpï.àr l28 (lal.:\¡r¡>-,1 ih a.t p. l.57fi).

,\s rr'ìt.h the r:ot¡rrrt'atc: Jrlnirrtiff irr Àtnpeu, llaintiFFs (TSfì) h;rvr: ()p(:rllv soutuhl f.o corrlltcr tltr:se

discr-tssltirls drtough f-çrr:nr ¡r<lsrirrr¿s lrtl tIrr: dcvckr¡rtrrttL ut spe,,-.ittc u.ebl;ites srhosc solc

pr.rrP(.)5(::i ;rtc to clucll thc. contrr-rrersy. (Dr:cl- !l 4l)

Gerrnnne Stlrtcnrcnts: "liirrlll)t, rhr: a.llr:gcd clclarrrirliun nILrsthâve lreen ge:rnr1.¡.r't(: r() thc

plntutitf-s particiP:rtiorr irr the cotln:o\:ersy." fW/;.rì<ìlr;r.rurl r,. l'nirclr , supr'n, (.r'2 1

l''.?rl ll ¡r. 1?11t3.)

-\gtriu, :rs t..' this thit'rl ¡:ìr:nrcnr. fhis t::.rsc: slr:rfcs lirct.r-ral slril¿r'rLies rvith.A.ltr¡r*x.'lhr:rr:. ¡lic

coLrrt lirLrl'lcl rhilt rhc rhallr:rrr,¡r:d c()1nlnLuìiL:lrtiutts "rvere €iÈrrlìâne r,:: fpìairrtifËsl ¡ratticilratrr.)rì irr rhc

colt[fr:]\iet'sJ'.'l'hcsc: (:()tlr'trr(:rìtri \Lcfc L1)Lrnl.t:r tt:r lrtsl versio¡r r-rf ç:rtçfìts." (Anrpcx, strpm, 1'r13

(-aì.Åpp.4th tt []. I578.)

ln this casr, f)t:Fcntl;rnt (ì;rt'grr l(ichrrrcls<in's ¡1c:ncrir: pt-rsdrrg r-rprrrcd tlr:,rr allv cntil.-r. t.hrrt

iltt('nrl)r(i(l1ll.,'cllrlli<ir.Ls1'ÌIL.iìl]s'tC'FJT.)c11r(ltlrtl¡rt:rstlltl'r,litlt:rrti[yirrgitt|tlrrlrrrtj()1ìL'0lIl

q,ht:r-r' rro ioIr cv.isf.rrl corrkì p(rt(intiallv bc;t [¡urlclr óisctrtìl:rnfi cror.rlcs 1:tariici¡r.nring irr r phishing

scLtrrr. (f)ccl. !l I0) Thr:s, ltl<c lhc ltlt.cttic(. rttcssiìgtìs inÂtn1rex, (-ìat.qr-Rir:h;¡r'clsorl's st:.rr(:t)lcrtrs wct'c

III':I-}':NI}ÂNT GARGA-RTCÉ{ARI)SON MO'I'ION 'O S 'IìII(E COIVIT¡LAINT PTIRSI.]ANT TO CCP S r¡2.5.16 -
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g(:rtnaIìc f o llrc lrLrli[c. cleb¿lte ovet. pla.intiff's sr-L*-¡ricinr-rs l¡usiness activirit:s irrvoh'ing rhr:

:.lt:t:tttrìtrl:ìlitrtr of ¡rt-ts<lnal clnta fr-oul lntr:trtr:t n¡rlrltcatrt.s firr nrrn-existent elìIrl(-ì1'r'ìr(ìr'ìt ()pp()fturliti(:s-

l'o¡ Lhc l,:re¡,;oinp rensr)r'rs. pLúntifïis l "lirrritcrcl purpose 1:rrbìic. figr:rr.."

4. Ânalysis: Pl¿rirrtiffs Insufficicnt Showing of Malic:e

,\s a ¡rr-rlrlic lti¡rrtc-, ltlainútTmust clchrcrrtstr:rtc that (irrrgn lUchnrcìson ncretl r,r'ith ar:tual rnali<.<: in

nreking tlrc r:hlllt:rr.r¡ccl "¡rlrtslrttt¡i' .ancl "st.rrtrtbag thtrgs" stnfcrrrcrìts.

Le¡tnl stanclrr.r'cl:'l'r-i clctrrortsttatc itctuâlru:rlice, ¡>lainriFF"nrust r:stalrlish a ¡rolra.lrilitl rlret Iirl

t:l.rt 1lt-oducc clcitr irncl crlnvinc.i¡g crriclcncc thlt thr zLllcgecllv defat:nrorlt srntel¡cnts wcrr: rrrarkl rvirh

hn<lulccì1ie r-if tìrcir {iLìsit-'¡'ot rvrt.h tcclJcss ciisre.tntcl ,.rf tlrr,'it'rrr:fh of falsin-" (;\rrrpc:<, sL¿[)riì, l?8

(ìlì--\p1r.4tlr tt Ir, 15/8,) "Ihe c]ear arrcl c(.)rì\¡irìcing stlrucl'.rrtl tc'r1Lrir'e-s rhnt rhe evi<lcnc:t: hc: suc:lr r.rs to

t:onrrn;,urtl llrc r-urlrusltaUlUl àssËr:tt olerrçry rcast,rrnÌ:lc rrrirrcl." (Bcjlr.¡rs,.rn v, Superi,:tr (lorrr-t (lr)9li) 44

(lal.,\pp.4th!)44,1)5(-ÌtNlc(-ian1',sulrfl, 1.54(ìal.App.4thrrt p. 114.)"'l'hcrccklcssclisrrl¡arìrt'sr

J'eqrtil'(:s a hig.,h clc.qtcc tLf ¿trvareness oFthe ¡rrr-iÌ:a'l.rlt: falsity of rht: rk:fi:rrrl:.l.rrf ?s 
sf ,r((:rr'ìclrt." (.\rrrlrc-r, at.

p. 15?9.)

"r\ctrlill tlrnli(.e lrndct'rlrc Ncw Yr.rth'limes stancìard .sìrr-irrkl rlof hcr crlnfi¡sr:rl rvith fht:

c()Ilccl)l of tirrrht'cl ?i:ì :rfl Ë\¡iì .infeur ()f rr tlì()tivc :rrisitrc fit:nr spite or i-ll ¡¡'i-11." (Mnssr-lrr v. N_r.'r¡.,. \''¡rì<r.r

\IaJFlzinc.Illc. (1991) 5i)l tr.S.49ó,5l(1.)'llusis "a subiecrive fest. un(l(ìr'rvhidr thc rkrfi'nrlirnf's

itctt-t¡tl l¡cl-i,:f c,:,ucetrrirrp rhc truthfr-rlrrc¡;l; of thc ptrl:rJicnriorr is the ctucinl issut:." (Rr:arlt:r's I)igcsr

.\ssn. r'. Supq:uf.ru¡l sLrpriìt ,17 (lal.3rl at p- ?57.)

'l'lrc kcl (lLrcsú(ln.rs rvhetht:r'thc clcfc'rrctrrìt lctu¿ìllv eurertained serir-lus <lr-irrhts rtror¡r th<. rru¡lr of

Iris slirlclncttts, (See ldril¡¡-a"r v. (-ilobc Intcrrrat.. Inc., sLrprrt, 19 (-lal 4rh ar p. 27i.)

"H()wc\.(ìr1 ç-s r¡¡ill ur.¡t iLlict: actrLal trralicr's,..tlel)¡ ftor¡ er¡irlencr'r.rFill rvill, 1-rr:rsonll spitr: or

[racl nrr.rtir¡e-''' (,\rrrpe:x, sr.rl)rn, 1Zfl t. l'.rl.:\pp.4ill ar ¡r. 1579.) Li]<erviscr, a rlcfr:n<lHrrr's "fìrilrrx: to

collclrrct. iì th(irr:)ug'l] antì r-rìrirr.:tivr: ìnvlstig;rtiott, srnrrciing alone, does rrrir proye flcRtîl rnalice. nrlr

I)P-PF]NDAN 1' CARGA-RICHARIIS(¡N M(f I'I(J N 'fC' STRTKF, CO'N.IPT.ATNT PIIRSI IANT TO CCP r\,{25.IIi
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cvcll lìcc.tssarjlv raist: lt ttialrlc issuc oL fact on that cr-rrrtrovr:r's!-' (llr:ldç:t-'s l)illcst.,\ss

(..tltlrr, sttprn,37 (-al.ltJ 'a( 1:.25t3.) l-'r-rt(.hcrrnr.rre, dre tlelen(lnnr "rlot:s n()t h:..r\,(: ti) irlvesrrgar.e

pt'rsortlllt', [iltl. r¡t'.tv rÈlY ofl tlttr irrvcstigrtiott arlcl coilclL¡sic]us of te.¡rr:tn].rkì s()ur<:(:s." (Irl. a.l ¡:. ?l>9.)

"Neitht'r is rlrt:rr';,r tltrly f () $'rlf c atr ttb¡cclive âr..r:oullt." (Tbid.) "So lorrs.;rs hc h,.rs n.l serir-ru.s clr-ir.rl.rrs

cortt:cutirt¡1 i[:i truth, lt]re dcfl'ndantl catl prcsclrt f-rut one sirJe oFd'ì(ì sf(]rv-" (llrid.)

Htrt', tltr rJecialn.tiort <>f (iatga llichirrcls,:,n clenr.l_v cìis¡lrrfr:s rhr: r¡otion of'rrr:rlicc ¿nrrl ¿tsscrls hls

lreltr:f llrrt t.l)L'strìtetnelfts rÃ¡('t'('trrrr:. (f)r:r:I. T 1fù | lis rvebsire is a collt:cti<)ri of w¿ùflin..,,s arrtl

iLclvist.,rj.cs ill>.rut n\ulìer()us c()trlllanicri, a)rì11',¡ lerv c,f wìriclr pr:rfnirr to fh¿: ])l:.r.intifTor orrc of ils

Ilr¿ul\' ulu(lcntili¿l.rle rtlirrter;. (T)ccl. fil 5, 10,21) L)ctttrìrrnr ha<ì reìierl rrl-rtxr r':.r.ìitl. rr:pr-Lrllrlc

r;()urcei ls vcrillcrrLiun (:'f the vtrrnciry oFlris ¡rostitrgs, (t)ecl, l7) Havingo¡teratccl his spccitrlizt:d

u'c-br;itc clcalint itt cc,rtsurner frarrcl issui:s Éor sr.r..<:ra.l y,r:;.r.rs, l)c:{cr'rd:ull hls Ircr,<.,r¡lc sct]siLivc Lrr

the hlÜnar.ks of alrparcttt clcccpfivc lrllcrflet i,il> r-iltfetirrÊs srrch r¡s thosr: ¡rrcrsc:ntr:tl lri, l]rc

Plrrinúffis, (L)ecl. ll I'l)

i) l)l:.rrrtltlis rtlcuul.v úlc,useh'es âs rr.tr "Trrfcrr'ìct tlrllkctins f¡usincrss" (t..,rrnprJanrr nrlll f$) ,rcr o¡(:rîi(:s

tttttler I ntrrlrin:rk: olali¡rs<rs th:.rt itL:lrli{ì, tlrcln :¡s a jol.., 1:J:tc-rtrrr:rrt .LLuns, QecL atll ?l). ,\

tc;rsolìiil rlc lr\'cril.qt l)c'ttsott rvotl]cl srrspicir-ltrsly n(ln: rhr: t lispa.rr fy I rr:li,vt:r:l ¡ | f rt: I rvr I fircrs, es1 rcci:ill,r

:.rficr rcccir' urg flfl of'lÍer r-iletlpl<-rt'tlcrìt fiï)t'r] fht:rrr. Srn:lr rvirs f lre c:rse r.vir]r lx)srerïi nt f)cfcndnur's

t?-Lnrrrr a.ncl q'ith drc clc'ftnclr-rL lú¡nsejf,

It. 'I'rade Libcf

" l'r'a.rlr ìilrcl is drc pul:lìcrrtion of mntret clispHrHgirrg tlrc: c¡ua.liry ol':.r¡¡otlrct-'s ¡rt-o¡rcrr ,1., r,r,lrrslr f hc

lrLrl:lishc-r sh,:r.llcì .tccr)er'ìiz(.r is likriy ft) (ì:ìr.rs(: ¡recuniarv lclss to rhr: r¡w1c:r-." (ColïÞut.(:rLlì1cs

l¿sh¡al-9-ì t-al.'\p¡r.'1rh 9r.1 (?001) 11 ¡r. 1010.) "'Iri lrrcvlil jna cl¿riu lt,r uatlr libel, a 1>ltrinriFFnrur

tlc'rrrotlslrrllr: rllnr tltc clcfcttchttt: (l) urarlc ir sj{?rlcrrrr:r1t tlrrrt. cìis¡lrrrrrùes rh.e qu.àlit}. (lf rhe i>lai¡riffs

I)F:rFlNt)AN l (;^R(;A-RICILtltl)SON l\tc)'l'tClN'f{:r STRTKF.. COI\4PLAIÌVT Pr,]RSI.TANT TO CCp \ 4¿.f .tri _
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Fr()duct; (2) tìrrt tirc ol'lenrlilt.q strif(:rì1(ìr1f wls trrrl:lrr,d rs [rcl., 1röt opiî-iofi; (-3) thar tlrc stlrcrrrcrrt-

runs Flllsr'; (4) thar lllc sf gl.ullrcn[ \.r?ìs l)ìîde \zith llalicc;..rnd (5) rl:rtt rhr: srãr(:t'r'l(:rtr rt:sr.rllcil ilr

tnottc:ir.irv loss." ((.)irtinrealbi#r¡¡*l-L.C v. Itonpc'rt Sysrçrn5, Ttrr:- (N-l).(lal. ?004) .iJ-Ì h.SLr¡rp.!rl

10.17, l{148, ciring (ìrrr:s.\, srrpt-í.r, lTli (--.rl.i\¡r¡t.3cl at p.419)

1- N¿tl.rrrc of the Tort rs Ttrtdc Dispr"rrngelnert, Not Iniury tr.r Rt:¡rutation

\Vir'h fr:ltk'lillr:1. thc lour.rs is {..,11 strtterìl(:rlfri c()rlcrtuinrl the ¡:lairrtiFPs l)r()ll(:rrv or lrusirlcss,'Ilrr:i rs ur

(:()ntrlsÍ {u "cullüLrr:ru lnrv rlt:F¡tl:.¡tiofl," rvhit:h "relares r.o thc: sraLrclil¡r; äÌr(l r(:T)Lll.íl.tutr tiI f.hc

l>trsitre;stnarrasclísLi¡rctf-r:onrthe<lrn.lityof ìr'isorhctgoocts."(Ilarnes-l'.finç1,srrpla, l8l t.-11..\pp.3cl

rLt ¡r. .Ìi{l; seÈ rÌÈnerâllv, -5 \X/itkin, Sr-rrrunarl ol:(-ìnl. T.rrv (lOtlr r:tl. ì(X)lì)'lirtt.s, \i ó40, p.945; ir-l. (2(107

srr¡:p-), p 73.)

Itr Pr-rl1'gr;rtl llccc.¡tcls,'.ì cltse decitlcr<ì in l()lì.5, thc: c:or-Ltt dcscnbccl trnclc']il>el âs "n (,.rrtFrr:;irìs

c(lncl:Pt tlrzrt ìra:, rìor lrr:t:rì rirrlrjc'cted fo rirgoroutì jtrclit:ial Lrn;llysis rrr (]a[[i.'rnre." (l'tily.traur ìlrrtcircls,

i;ul)f,r. 170 (.'rl.r\¡:r1:r.-ìcì at p. 54,S, Êrr- otrrirri:tl.) lrl lhcr c()Lltt.'s uiq$', tlús "cr.rrrhrslr.>rì artscs prirn..rrilr,

frotrr unt:r:rl'"ilrrf v rvlrcthcr'trârle ìibel'shoulcl lrc trciìLc'cl ns I s¡rec.ies r.rIr]crÊ.rnrari()n, ()ì- trtst(::.rd

colrstitrt(s tlrr: tltst.trrr:t l.r¡tt uf inlnrir-ius Faìsr:hoorl.---" (lllid.) ,\fier analizir4¡ rhc (lucsti(.)n, rhc ct¡rrrl

lrclcl tlt'¡t "thr rr:,:o t()t'fs rrc rtistirrct: thar is,'ttnrL: ìillt:l'is rrot ttr-rc lilrcl ancl is n()t- iìcú(]flR.bJr as

ctciirrlratir:,tr." (ld. nt p. 54f).) t-)tilcr (-nlif.onria ccit:rfs ha.r,c: rr::.rr:llr:cl llrc sa¡rrc c,orìclusrt)n. (See, e.¡',.,

Lt'orrat'cltrtt. r;Lrl)riì, LI6 {-.al.r\ir¡-ïl a.f p -57:1; ('ìrrcss, sLrl}rär 176 Cal.À¡rp.3d at¡r. 179.) |lou'cvcr, ar;

rccu¡¡rizell itr P,tl_vg.ratl ltc-cr¡tcìs, "dre <listirrr.fi<¡r llr:lrvccrì l)L:tfr()1tåì.1 1ìsl)(ìrsiüll âl'td cr-',tlfrrc:rcirl

clispa'tlgctrrct1t'r,r¡i-lISt:}1l.]etih](':;|:t:tliftìcr.rltlodri1w'btrt:atlstlSt;l't(ìl1l(:f|[$trri'L1,cf.fccl'r'

(l)olr'¡¡arrr Rcc.c'rcìs, ar p. 5.50.)

l)latrllrlf in tlu.'i case l.i:¡rs r.rnl1' ¡'1t1¡:r[lcuccl clc[atnlttory stâtenrr:'rrl.s, nilitht:r of rvlrir:h â.pTx::.rfs l(r

pelrain l(l uÌt\ of tlrc PlLiru[fs se rriccrs or lrrrithrr.ts lrc:irrrl riffered t.cr tlre ¡¡enetal public, if inclc:ccl an.v

lil'j'l..Nrr,^N"f (ìARGA-RICHARIIS()N M()',r'roN TO STRIKE COIUPLáINT rtrR$UAlvl"r'() cCl, \ 425_1(, -
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srrch scrr'.icc=s icftraìì¡, r'xist, lla.rrillr lhc r-rnwalìl.cc[ ()l)l)öriutiq' ¡_1¡at;a'urir.rg ndvcrdsct]lcrìts in erchn

frrr givirtrl or.rt dcf rrilccl ¡rcrsonal ilf<lr-rna.dr-rrr in tlrr: lro¡rcs o{ o[r(auung clul)loynrent, (( ¡-)nlplninr at tl]l

Lt. |.ì).

'.'t.. Rt:r¡rrirr:rrrr:nl rrf False Staterrrent of F¿rct

"l r-¡ cr.lnsrirrrft: rr;¡.<]r: lilrt:1. a. slÍrlctìrcrìf trrrrsl. lrc lalscr," ((-o¡rprrte¡NFles:i. srr¡rr'1, 1).i

(ì';rl'.\¡r¡r"{ih at p. l(-} l(-).) "Sirrt:c Tncrc ()[)irrl()tì¡i clrr]ni)t l-r,i. clcllruti-rn he tilse st.ärerìì(:r'rri r.rF Fnr:r,

r)[)rrlr(]rì]i u,rll rlol sL¿l)[)()ït.2ì (-rìr]se öf acti(_)n tbr trrrdc ìibcl." (1cl. lrt pp. l{)10 Iüll,)

I)t'f-c"nrlnlrr itrilit:.'r,rt:s in his r.lc:r:ll.l-:.rt1orl {lraf lrt¡t,lr r-lislltrtccl strìl-c:¡renfs âre n]er:el_v Itr-t_.,rt.cl

tt¡ritliotrs attcl lror stttcìr.n(ìrts <¡f fac:t direr:tecl at the l)ltirlrri'{- (t)ccl. fffl(r, tl, 10, 15.42)

3. Malir:r: Irlr:rrrt:rrl.

.'\s llroror-q5lrl-l anal,uzecl jl rhe N4elalr:rrcn cnsc, vltiorrs rcirb^()rrs sul)[)lirt the inr¡rc,sirir-rn r.it n

llì¿ìlicL'rë(iuirerÌrcl'rr lrrr rr¡rrlc: ìilrr:l t:la.irns. (MclalcLrca- lrrc. v. (.lhrlt (i6 t.Jal.;\pp-'lth l-1.14, lJ60 ll(il

(l99fi).'['lrt'r,inrlutlt: ¡rrrlic\r jusrificariorrs l;nscrd ou diffcrirrg srlçicf :*l vaIrrcs 1rlucccl un tc¡>r-rL:rúon

\:('rst.rs (:()r'rlrììclcc, hisl.<,trrcal c(.ilt[l.run lrrw t]istint-.Ìir.lrr:i- n¡rd c()rìstitllti()trll ptcccpts. 1Il;icl.l scc 5

\\,titkrr. Sr.Lrurrr:,rrv of'(hl. J,áw, sLrPriì, I'orts,,\ 612.p. f),18. discussirrs N,lcl;rlcurcl r¡rr tl.ris ptiirrr.)

Itr vic'rv rlf rhc diifcrcrnccs Ì:etu'eel defanratJ.rtr arrrl lradc lilrcl, t.frc llctlcr 1c:rsolìcd irrrlliurily

r.:co,qlrizt,s rrralir:r: í.r.r- ír. rcclLrtrcct clcrncnl.,.iI uacle liJrel, L)efelrdtr.nt cìearìy reñrrcs all aspccts ut

nrrrlicr' ìn his rfu.r:lara.tiorr. ([)ccl. ll ló)

+. Nr.r S¡rr:r:i:rl Damages For Norr-iderrtilicd Monctary Loss

Nloreover, plnintjff's tratlir lilr¿rl r:laitns lìrll olt r.1ì()tlrcrur(',Lrlld. thc lãilure ro allep;e rrntl

SUlrstnrttiHtt's1rt:t:ieltl;.l'lrr:rÈcs,A¡lInilrr.itTsec,.Iril¡icìlltlragc:sfi.lr-tra't!t:lil.lr':lnrtlrt

DDTEND,A'NT GAJìGÂ-RICITARI}SON ilfI)T'IÖN 1T} S'I'ITIKTJ (:OMI'LAIN'I' I'I.]RSI..IAN'I 'I'o (](]P S ,1:5.:I.(, -
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slrccilic:lll.¡. l¡ç idtrrtih'iLìr¡ cLrst()111(1ts r.lf tïallsÍtcrir-ins lr.lsf :.rs a tt:srLll ol dtslrar;iucttcltl, in otr.ìer t<>

sl:tlt' a. l)ïilIrit [tcis citst," (Isuzr¡ X.f rrftrt's | .tç1. r'. (.orrstrrur.rs Llnimr of T-J.S.. Inc., srrpt',,r. i lì li..\rrpp-Ztl

nt¡r- 1043; sci::r.lso, \{ltlrl. sulrrir, l2{) t)al.Â¡rp.,lrlr atp. 101).) ]rllitrtifïh¿rs nr:t clone so here.

(( .onrplaiLrr nr'ìì 45-)

(l: Urrl'rrir (ìorrrPctition Lârrz

Itr tclclition to its clef¿rtrratir-rtt cLLrrn, l)hinti[t.s hnve tr]sr-r sue(l uild(ìr (-lalifìrr-nia's rrlt{ii.ir

cr-rnrprririorr ìarv (tl(.1). (Scc llr-rs. & Prol-. (-,:tle, \\ j7Z0{.) cf sccì.; icl., (\ 17S00 er:;ec1.) ..ßusincss 
anrl

l)l'ofi'ssirills (lodc scctiorl 17?(X) cL sc(l- ¡-rrc,lril>ir:i unfnir c()1r-rpctiri()rr, rrrclircli-ng ultla\Ãzf,rrì, rrnfair., nnrl

fi¿rutìt:lcrnt t)rtstrìcss ut:trì-" (Ir!ËsÀ-SupÈh-G_e._r.- I,oc:khr:r:rl ,\{:.rr-iin (lor[>. (3003) 29 (ìal.4rh ll.]4,

I ll.t, i:, tlrútrecl (Iiorea Suirply).)

Thc St¿rtr¡tc:'s RcAch

".\ [.Ì(."L åì':ti(]n is bat-rt:d r-ittly tf ¿rttothcr l'.riv s¡rec-ihcalllz þ3,,* t]rc srr']ri<rc.t I (',T. at:ririn or

sp<.<:ifìt::r|ltT](:ffl.|ltSl't'lcctltttltrclcÖlnl)llìi[et]oi-.,.,SLll)rrì,l-l9

(.-41.,\pp.4f lì fll l). (r71)) F,i.cn su, zr l-l(-,L c.lnjrlr "'is n()1 llfr all prlrposr: nlllstiruft: ftrr ir tort c)f conrracr

itltr)n.' " çlic,lea Srr¡rplt', $Lrpfî, ?9 (..rl.4th aL ¡ I15{).)

Rcrncdícs

"Wlrilc llrc scolrc of c'.unclLrct cc]\'er:ed by thc t l(ll , is [rroart, rts rctncdies are li:nirecì." (T{r-rrcn

Strpplr, sr.r[]rli ffl (.al.4Lh aI p. 11,1,1 .) "Srrir; a.sscrfinu_ srjrtLrrr.)r\¡ L't.-L clrrims..rre eqrrirnble acrir-r¡s-,'

([jcitcl}rcr1.Ìr..(-lrcrlil-WtSt1PfR''t.1,1(-ìaì.App.4tlratp.1t)()t).)..litrttlra[tClíìS(]n,

't:tirrr¡rcrìsrIon. eltrrra¿1ts äJ.e nr)t availnlrlc' lrr snch suits." (Il:icl,)

l)r:riv;rtivc Claim, Based <lrr Lilrel

'Ti-r thr: t:slcllt t.hat. Lrl¿turt_ilfs (itLrse ,:rFitt'rir.rn Frir llrrLlir lrrrsirìt:ss prncticcs is ptettisccl orr irs

cìt'lhlllrlri..'n cln.ilrr, iËit fìrils iu th¿rL f.c¡tt then it rvill Faìl rvith rhis r:lr.rirl- (Sr:cr I,'rarrl<ìirr, srrp*l, I llr

DEFENDÁ'NT GÀR(JÁ.RT(JIIART)S0N MO'I'I()N,I'() S'I'RIKL COMPI.AINI'I'LIIISL'AN I''I'O C(-I' \ 425,Iô -
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(.-.41.,\PF:.4th at p- .:194; cl., l{c:iclct's l)iIest,\srrr- v-$$ficrior (,or-rrt, suF)rn, -17 (-ìal.lcl at p. ?(r-5

["r-otrsrittrriorral ¡rnrt.ccl.iou cltles urrf <lelrcrtd ()rì tlic l'abelgtverr thtr srntr.tl c:l.lrrsc: o{-Ìcliön".|.)

t\s surch, l)kLrtrtrlf cillrltút çr-rn,.:çir.'nbl1' cstaLilish a prr-rb..rbilih'rif Prr:r'ailirr,q orr irs cl:,Lrrrr iìrr

rrr r fa it I rr.Lsillcss f rfitcLic:crs.

l. ISC's Âctiort Is Based on Defetrclânt Girr.git-Rich;rr<lson's Rights of Frt:t: Spct:ch

St:t:l1rrt 4?5,16(c)f )) t-lefures'.lctl; irì firmhctaucc of free specch orpr.:titiorr r.rs rrrclr-rdin¡{ st.irt(lìtL-llrs

rh;rf :rrc rnaclc (i) nrt pul>lic tbrrrrrr anrì (2) iLcccssil¡lc tÒ dìepublic. V¿:hsitr:s ír.(:(:(:sù-il)l(: f o rl.lc

1>rrbltc nrc "pr-rl.:lic fì)rrrtr" ti-rt'¡:rrrrFriscs of tht: ,lnf i Sl.;\lrl) stamtc, Iìarrett v. lkrserr.thaJ..l{) (.;rl.

+'r'.li,4l n.4 (?t)t){i):N}'gat'ci. Tr¡cr,- l.usi hr:rrrLrLa. 159 (lal l\pp.4trr l0?7, l(}.39 (l(X)iì);

Will¡:rnlis r.. W-f")-l]! +? (.al r\¡rp. 4'r' I I 7(J Fi¡ (tl{X)tt.

a. Defetrclarrt's Wcl)site ls a Public Forunr

'l lru (.alllìiruiil Srtpletrrc (..otrrt rtrd Lht (.lcLlrts r-iF,\¡rpr:eì rr:p<:err:tlly ha.r.c Irclcl (lraf r \ùücl¡ ¡-itc

ilt:t:t:ssllrlc to l.lrc ¡;rrblìr. 
js a lxrhlic frrrurrr fì>r ptrrl:,:ses of Sectir-ln 4?5. ló- Iirorrr:rn1,r:r-v. Ilìtcrrìcl

ì\1or'11; l)lt:r !l¿g¡g]g:,,lS(-) (-n1.A1rp..tth 9-tl (?(ii)7); Hurrringjr>nLifc Scicnccs. Inc. v,.$lgp

Iltutlrtllítlun-r\ul:ral (,.rrrclty IlS;\, Irrc,- IZ!) (.,a1.:\p¡:.4th l??8, 1247 (2()().5)- As olrscrvcd l.¡r r.lrc

(:()11.1-f rfì Hrurlin¡iclunLife Sciel]çts-J]lc, 121) (ll1.i\p¡:.4rh nt p. J?47 (citarion or¡ittr:cl),'rstatt:rt¡c:rrts

r:rn Itlt:Éi:rrd:rnt'r;) \\'cl.r sitc'¡tt'accessilrle rr) nflv()rì(: rvtro r:lr<iosr:s fo visil lhc sirc, ÍIncl thus thct,

'llrlrtllv corrkl l:c trr<:r'c pr-rblic.'

lS( . alft:g<'s tirat err.ch of l)cfl'rrd¿tnt's rrllegedly cletirlrtory sr;.rtc:nri:lrts ...rp¡r:arccl orr lhc

\\'tll'iitc:. (1..rrniplairrt, 11 11) .1.,)eFen<lnrrr's rrrc:bsifi: llccrs:rll t.hc tccl¡ritcrrrcrrts of .¡ ¡_rul:lir: fìrrilnr. Thr

rvt'l)sireisnccr:ssilrk:fì-ccol'Lrlrirrlrct()alryrnc:nrl>etoFthe¡ruhlic.(l-)ccl., 
1l1l S,rù ltcar-lcr..;oftlrt'

\\zc'ì.>sirc ltìctltl)e.ts, r'il;itr-rrr; utrcl glrcsl.s trrav rcvj,cr,l¡ tlle .ipinions í1rrrì ,-.ritrrrr]('ntrr-v oÊ iJ¿:Éì:rrrlallt ;rs

t't'll ;.rs otlrt:r-r'ttt:rirl)cr-s r)f t.lrt 1;ul:Jrc. I,.l- Nferlrb<:rs lììn)'also lror;t drcir opiniorrs. lcl.

DIIFIINI)ANT (ìAR(ìA-RI(JHARDSON MO'I'ION'l'rj S'T'RIKL (,I}MPLAIN'f.' I'LIRSLIAN',I' IT:I (:I-P ìì 425 IÓ -
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b. Itrtctuet Solurions Cr;rporation ancl úu:ir Prrrptrted Jol.r (-)¡'r¡roltrrlrities Arc Mattcrs of

Puhlic fntcrcst.

\ sfa.tttnt:ttl ()f ()l.lict c.rlrtrlucr is "irt cotìrìccti<irr rvilh ¿ìn issrÌe r-rF¡lrhìi<. intcr'¿:sr . - - ll llrc

slitlclrrclr[ (.rt c.(:]rldtrct cr)rlccrrìr; l tr-rpic t:rf n¡irìesPrcnrl ¡rrrlrlic irttcrc.st atrcl coutr.ibut(ìs ill s(-)rrre

nrlnncr Lu u ¡rrrl-:lit. cliscrrssiorr olthc tclpic." Ilall r;. l'irnc $/;.rrtrt:r. lrrt-. 153 (ìal,A¡r¡r.4ttr 1-Ì.]7, I_i,rl 1

(?()(.)l). {rr ci,crrf t.lritt rs ,r[ "signifrcnnt irìt<:rr:st ro the 1:ublic ancl rltc mctlil.rrr slrisfìr:.s thc irrrlrlrc

httctcsl tc(lujr.erìi(nt Fcrr-1rr-rtposcs ,:f Secrinn 425. lfift)(3). S,t'líåi u. tn rrit , 97

( h1.,.\¡r¡r,-lth 7!)u, 8[] /-.s0lt 12{i{)2¡.

Tlrtr¡rr-rlrltci!ìl.crcstrÈqujtenreìntr.rFSt:r:tir¡na?5.16(e)(3)nìLtstb(ì6o¡struc(l l-rrr-ratllt srl 1sf9

ìrtlc(1ut',rec lrartici¡uLir.rlt þ¡; ¡ll Se.gl'n(:nts of rirtr s1¡r:iclv trì \t¡rr,r¡i¡1¡5 ¡>ul.rl-ic cìeþrrte r-il ist;tres 6F.pr-rþlic

in[etest- Çi"the4-¡¡-lylss!, 147 (.jri1.;\¡:¡r.4th I l, ?3 (2(X)7). ,{r]tlitrr¡riaf lv, i¡ clc,cicli¡lg rvlrr,ther ?r ¡rRrrçr

is ,:rne t-if pr.rhlic i¡rtcrctst, cñurts shr-rultl "cfr-orì th<: sir'kr of frcc s¡lccrch," (ìall¿r¡lher r.', (.,orurell, l?-5

(.t1.,\1t¡r.,{th l2(;(J, 1 ?7-5 (?(X}4),

llctc, IS(- ¡rubLiclv L)tu'F(.)rr:;. rvithrrr.rL sLrbsuturiari(-)n, t{-) l.rr: r.rl irrrlusfrv lt:l.clt:t tn lrrovictirr¡{

rlu(l()11\!.i(lc 1t:rl> plrtt.etrrcnt ()pp(irtr-llritics rvith.F,orrurre 5(l{) txrm¡ranir:s r-o thr: ucrrcrnl ¡rtrlrlic.

'l-hctclirrc 
rt is tluite ,.-.learlv n ll¡rrtcr of pLrl:lic llttÈrest.

c. Qrrrlstionable Job Opportunitics anrl ldentity Thr:ft Concrrns Arc Mattcrs o[

Irulrlic lrrtercst

\X'lrctc it sLllt*ttlerrf rlr nctivit)'pr:ccipiurúu¡¡ the clairn in\zr.rìrr<'s r-.rll<lut:t thl.t r:<ir.rltl tf {ccl lL

lrtr,u,r:nutlbcrsrif ¡:'eo¡-rlel:reyr-xrrì fhr:clir¿:r:tpa.rticilurrrs,rhcclairnissuÌ:jecttoSe<:tior¡(,çì1]$ 1llr.1ó

(,cLrr:nrons'ealth I'lttcrg)'(-.otP r'. Iuvestor L)atil lixr;I,rns(:.'l l0 (ìrrl,A¡r¡r.4rli ar:i.j G003). I'hrrre cart

lrc lltlle clur¡l-rt drat rhc: a.lìc.gcd trrisusc'iìn(l possessir-rn r.if pr.:rsorr¡l irrfirrlrra.firxr {rotl {)rlliltc ¡()[]

rt1r1r[crttrLs âr('tllrì.tter$ th?rt hnvc potcrrúrtlìrn¡'ract orr ¿t rvitl<, segrrr(.lr of srir:ir:f1; :rrrrl rr:r:r:ìr,r:

wrdesltl'cíì(-l ¡rtrl lli<: ârt (:nr 1( )rì.

t)EFt:Nl)AN l'(;^R(;^-RlcHlRIlS()N MOTTONT() STRTKE (l()MPt,AtN't'ptJRStJANt"t O CCl, S 4Z.E_lr, -
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that IS(- ¡arficilratcs irr ¡:hishirru, identitv theft nud ¡reqrctradr-rrr t.rf fi-¡lutlul¿:rrt r:rrrplovrn(:rl s(:írtns.

(.orrrlrlaint. arll I2- (2) tlrrt lS(-l is ()pct'atcc[ bv thtrts 
"rrã 

.r,-,okr, crinrinRls, 5çrrnrlrH.gs targr:tirrg rìrc:

tutctrrlrlr.rlcc-I, eklerlt,:;fi,rclcttts, r;tiry at h,.¡trrc llrr)rtìs, reritees anrl th<: irrn<ir-.t:rrt, Irrrìrr.q tlrt:rn irtto.

r:u.s[rtrtg Il-arrctr¡j-crrt. crher-.hs- (lorrrlrlaint ;rr ]l I.ì.

'l'he Context of Defe¡xlttlrtts Stûtcrnerrts: Thc'Wr'l>site is n (ìrl1.snÌ'ner ír\rrí:rr{.:nr.ss f<inrr¡

c:rett(etl tt.r itrlor-trt (hc gcilcrll ptrl:Jj.c iìl){:'tjt exí:\t'rìFì(ìs oÊrlrrlirlc: (ìc}nsrlrï)el'lrlrurd, íl)ecl,,tll 5), k is ritlcr

"\'r)t¡r llr¡ide t(.) i,rb r;ciil'ch ()rìlittc ancl rvel¡srtes cìrre iìiiigr:nc(ì";rrrr] lrt:.'.rrs srrr:lr sri[]h(:irdir)J{s; ir.s

"\lirrlq:ptcictrfrttiolt, ti¡r nfÏì';, rr¡rfìrl{illt'.cl clai.r''ns. (ì()nsurìì(:r rìissarisF;rt:ririns. ,\tfçrrrct,(,crrct1l

,\1.1:ltl,l'()LI(:h,:\l-F.R'lS-'l'F,T.T,tlS\'()lllì IiXI)l'll(ll-':N(lFl"(1.ì.'|119,)'I'he sryleof rheWel¡site

is iurentir-rrrull1, clj*d'r','t1'rl to pcrctirrecl frnucìsters alrrl in lrr.klitirin to provirlirrg lvat-rìfrls-s ;ilso

c-\l)Îùsst:S tlìe .:t\zner's victr;s :rs rcflcctccl l¡v sgch stâ¡erlletlts lls "T¡I(1'n(:t Sca¡r/Spr.r¡r ¡r l,'l-ar.rrlplc:rll

\\/t:l:r:;rrc:s Scirtrrl'rttrcl.\iclL belier'È rl]ar this is íl cí.Iïr(ï:r'fha.f is rlrrrk:r rh¿: ¡-;r.rla.r. If u,c lhc rrr-rl¡lic clo

rtol ,\(.1 rvc uúr'Jrt lust get ITI'l'-" (T(1.,11 l().)

\tuLu'¡ll\ úrelJ; Fr-rrul'ìr rrilric: itlr:lrlL:s l)t:Jt:ndrurl's eclirori..rl conlmclrtarv antl his pt:rsorr;.rl

oPini:ru l'cl,a.r(liilg r;Lrspcct job 1tr,-rruorefs r:)t scailrnlcriì in gr:rrrrr:.r1. Sinr:c tlrt: r¡(:rì(:fi(: r,r,:rfrìtrrr¡ iLIxrrrl

rlrt' rnotivt:s i.uìcl lrctlf.r¡'c (lf suspect coltrpanies ()t'rhcif ()lrcrrt()rs r,lr:rs lisLccl ¿ts rt s:ull-ltear-ljne,ru

lltlJllt'r'otrii lras; t-lrttclittccl f.r.r tlrr: lrl'¡intitT it rvns clt:arlr; rì()f â s^fírt(ìhr(:nr ()f l:.rr:t spc:t--i{ìcrrll'" dirccrcd lrr

rhe Trlainrilf or it's princi¡rnls. (I)ecl 11 15)

Vicwing l)efelr,,la¡r1'$ stÍltcllrcrìts i¡r this context, ir is ¡:rìnin thar onv stnt('nrrrrts r:.rkr.rr out of

cünt(:xl irncl:tllcucc[ to he tegattlirr.g rht: l]llintifJ:u,rr-c rìot.lrilìs rn()rc t.lran c:.r.¡rrcssiuns r'if his

strlr¡ccl.ivt (,¡)ifliön. li<it exatlpl<:, thr: coììcctivc clcscripticlninciticllq¡ "thu.qs arrl sçu¡rrl.ra.ßs" Tncr('lv

ctIll)hltslztcI L)et-el.lrJrlnt's ¡rt'rsrtttaì rlista:;tt: fìlr illtlii'idr-rirls whc) 1)TÈy Ltl)otl rlre wenk ot unint-onrrccl.

l)l:Pf.lNllAN l (;^R(;^-RlLll RLrsoN 1\,t(j't'rr:¡N 'r'(:l s'fRTKF; ccrMPT,ArNT pITRSITANT To ccp (\ 4l.s.tri -
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ISC Camrof. Demt¡nsttilte th¿rt Dcfcndr¡nt Mad.c Provrrblv Fnlse Stnternents

'['irc 
f orl o[ clclat:ttl-tt:rlt iltt¡rrll'es (a) a prrblication that is (h) fllsc, (c) ctcf.;rruaL,rty, .;rncl (cì)

rrn¡rrivilt'gr:tl, a.tttl thll (c) lrits l ltal.lrtal t.cnclcncy tu jnjrrre or: rlrar Çrtrrs(:s slrcci:rl d¡rrrraec. {.lir,. t.,çc{. \r\.

,4.5-4(r'.5\\'itkilr'@(10tlrecì.2(.X)5)T.:rts,-i\.529,p.7tl2(crfrrrg(]ir,.(.]tltlc,\!i45'

-l(i lLncl ctrst's). I'o 1:rr',:vniì (rrt ìrt:r tlr:fhlrra.fio¡¡ r:l:rllrr, lS(l [ras t.hc [rurclcn ¡f prese¡ti¡¡r çrriçlqrnc.(: ()F,,

stl.tctìlclll <rf fttcr thar is |:rr-r1'nJ.1l1' falrc. Sr:c Sccli$i, 97 (J:tl.r\1r¡r.4th aL fl(-ì9. Srtte¡:e¡ts thtrt çn¡r.ìr)r h(.

l-clsottrtblt rllf trl).tt[(cl iìs strì,tir]g "acnra.l FacÌs" ;rl¡otrt un irrcliviclrral cannrlt lbtrr: rhe ìrasis r-,f a

rlc,fl¡nrariorr lcf.iorr. Icl. _,\cldi{_tt¡nall"y, cx¡:rrssion:r of ,:¡rinir.rn rit-c n()ttctiorrrl:Ic. Saval,.c v, Prrcilìc (_irrs

& Iilcc. (..r-r',3l (-irt.Åp¡r.4 llr 4.1'1, a45 (1993), lh,.Ls, "rhetc,ricrrl.ìry¡:rerhr-rìc," "vigor'rlrs r:piilrr:rs,"

"lltsl.,r illLcl ìnrt¡;iu:ltive eïpf(ìtisirln$ of currtcrrrpt," ltnci langnr.;rge used "in a lr-rr-rsc- ñgrrrarir-r.s(.rrs(:t'

hrvl irll lrt't'n:rc:t:r¡rtlccl cottslllulj.t;nal ¡rrote,cLiun, Seeüg.97 tìal.A¡:rp.,1tìr at Élt)1). Âdclitior:all1,, cprtficts

'antl rulrier.tivcr çlisrrlrlrr'ov^l of tl'rc "sticks ancl sLçnc.s r.vill break r ìJz l)oïlesrr \zflr¡cfv í:rf(' r.r()r Hr:ri<lra.l¡lr:.

l-rrhuto r, Htrnisher,74 (Jal-r\pp-4th 1J94, 1,10,4 (lgg9).

'l'hc criric:tl tlctcrnrlrl¿tlotr t-r{ rvlrcllrct arì rtllcutcll,v ck:Lirnrrrurl'srâtefi]ent c(irl:rt¡Rrr{s tact r.:r

ri'¡rirrirlrr i"^ a. qrrt:sf ioIì (){ llw lìir lhc (ör.l-Lt. lier].¡r¡ro,7,1 (-ìn1-A1r¡r.,1 tlr nt 140l. lrr nurking this

clt'rcnrrirr,'rtirltl. (lrìifìrrrtiit cot-trls:.r¡r¡rlv t.hc Iut.alil.y r.rf tire c.ircurnsra.l:t.es test- Tcl-; scc als¡ Scclig,97

(.11.,\pp.-{rh at 809. I-iltclerrlris te\t, thc corLrt litst c-,iiLrru¡cs llirl.t11.gs.tgc,:,f the srrìtËlì)er]r- Nexr, r¡e

<r)¡)lcxt tlr ivlrrch the statenrer'lI rva.s rlndc lrrust bc c<;rrsiclctccl.-fhc' "cofltexnrnl atrrlysis derrrnn<Js

tlr;rr rhc t:ortrls krok rll t.l¡c turl,r-rtc artri ftlll (:{}¡.tËnt r¡Fthc (:{.)lìrtrlr.lrìicrrtiort arltl to thc krrtirvlcclte ancl

urlclttsl.atrclillli of tIìe rttl,.lie¡rct: tr) rvlÌ()tlr thc 1rr-rb[ic:rtr()r] wíìs clirr-c:terl." SeelLg, 9/ (-.n'l.,\¡rp.4th at,Y(ir)-

1110. llrltit:r- this tcst. "crc{itotial corltextis lc:tatrlcrl l.¡y th<: c(}LLtts rìs ir p()u¡crftil elernent in consrruiru¡

Íts oPirli(-)rr tvhai rrri¡;ht oll'rcrvtsc: trc'rlcct¡rccl lacl." fJrrlar-r[tL, /4(-¿1.[1-1O,4tirar l,f 01 (ciraric,n

( )fIìl llc{l),

DEFEND^NT GARGA-RI(jIlARl)$(.)N M()'l'f ()N 'lI) rÍl'RIKI1 (l()Ml,L^lN l' PtJRSt,r^N'l' l'() (icl¡ r\.t25.16 -
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\¡rplr,in¡1 this test, the f.bllr-lu,irig sjtiltetïlcllts l¡iLv¡: lrc,cn lì.rr.rnrl [t.r l-rË ur:rt to be rrctir_,nahlt,:

e Sfnft'nrr:rtrs lr¡, tadio hosl.s f.lrnt lrlrrinúlf wzìs n rtlocâl l,--,ser'," "chiclcen lrutt," ¿rrìcl "l:iq

slt;lrtì<," tl,t'rt: "r.Ltìclttcsl.i<¡lit[rl_v" sf ilt.elne[ts ,rf the sI)eaì(t:fts srrbjc:ctir;c itrcl¡qnrcnr.

Sccli¡r, 97 Ca1.:\pp.¿lth at ,$l()-

t Sf itlcTttclìls lltitf Llrc ¡rlnurl-L1T wits ir "c-.rÈepzrzr.rid atlorrr(rït' â.rr(l "loscr-ur;rrìr)al:c llnycr"

r't't:rc "clitssic thttutic'al hv¡rer'ì:ole.,rrhich 'carìrìor r'r::r.sonallly [1rr:l irrtr:11rr:trlti :rs srirrirlt

l(:lr.rll f;rcf s," Frrlirr-rt.t), /4 (.,al.r\pp.4th at 1404.

r MeraPhorir-. r:xprt:ssiolrs stl:h :.rs 
rrkcc¡r Ilirrr lrurrcst.," "l-rr.r{;b¡.," ilncl "l>avrng.ill rlrt:

oc(ìftlt breezes," nrettl srrlricclir.c cxlrtcssious LrI ncgrrúv,: r.rpijrir:rn ç'ith nr_r rìisPrr_ivahlc

lirctr¡al (önreur. (-opl: r'- Paxtc¡.l]. '1.5 
(ì:.rl.r\pp.4rh S2-9, S.ltl (199(;).

. Stutr:r'r'rcrrls lhlf Í,rn irll.()rflc! r-rst([ "slc¿tzv trìr-.úcs" alrr.l q¡1N^^.q*cl in a. "fìr;hing

e:l¡:tedirìotr," arrcl thc sr.rlrlr()$itl()n t:hirt. thc'lrrclge hacl I "diJ lvieu'r-rf the rlcFcnsr:

titt;tii:s,rr trtt:rt:lr' olrittiott ulll,v, þülqs r,. Sau Jose Merclry Nes.s" lr.rc., l7 Cirl.App.4rh

r,7 $ (1993).

r t lsu t.,f t.hc wrtcls "l-irtr" rìfl(ì "tll.iefl l:v a lrtili¡iç21 fr.rc sras cr>iìsrinrtir:n;rlh, pr.rcctccl

hvTrc:rlrrlc. l{'sclrar.rt r , Sclrrrc:r, ålil (.aI.;\pp,,1t}r 2ú0, 2gü (?001 )-

'\s strt:h, f ht: tlts¡lr-rtcc[ sl.al.ct¡tctlts cztttnc]t l>e ttil.sr-rnablv iutt:t'prctccl:rs strrirtg ";.rcftr¿rl flLcts" alrorrr. IS(.-

s¡rt'ci lìr-;rlll'- Itt;rrrv c'vt:rtl, thc r-lclctlclrLtrl ts alrlc Lo tc:tsr¡nrl[-¡lt, ¡:rctve t¡re tlte suþsratrce r-,1. the rl.],¿fg,es

iirr¡rI iccl irr t Ì rc r-lir1l r¡ tË(l st.¿ì renr e n tiì.

Thc Lnnguagc of l)t:fcrttlatrt'u S[¿tt:trcnts: lS(. ullcgcl- \\,1t.1r()Lrt. l)r(r\rl-il1t evicle¡trilrr

('()ltr(:xt ()r rrrtÏ a.t:luil Tx)sÍ.trì¡;fí bv cxlrll.rit, tlrrl the ti:,l.low-ing; two p;tlnclral st'Ifef.rlcll¡s r ri.lrirrir>Lìs

rrllc.qt'tllv rnrrcle b¡' T)eFetlcletrt (ìarg:r-Rir:hlrrlsorr, or olht:rs. ()Tì frls lìlog/lìrrLLrrr lrc r-lc[itlrurtorr,: (l)

I)IiFTìNI)ANT (ìAlt(;4.lil(:F{ARl)S()N Nf()'r'I()N l'() ryt'RIKH c()MpL^lN1'r,r.tRSIJ^Nl' l,o ccl, \ {2s.1ú -

')1 -
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No tc'.tclct r.rf thc' \\./eltsire cr-]rrl(l l'ìr.l\'('irrfcr¡rr:tr:cl r[ìc sf irf cTirciìf :i t.(i l¡c s-Littt:tttc:flts of acrual tãct.

lnrìt'r'rl. f)r'Ft:rtrlarlts'st;l.f(:fiìcnls :rrc (1i rhc "srichs ân(l stc)nes wilJ l.rr:e¿lt l.ry l.rr-rrrr:s" r.aficly, atìd

rlrus. :lrc lrlr r.¡.r:ti<ln:rlllt:.

11. ISC Cc.nnor I)ernonsrrate, Iìy Clcar :rnd Convirrcing Evitk:ncc, f.hat Dcfctr{¡rrr(rs

St¿rtcrrrrnts Wcrc Madc Witll Actual Malice

'l'l'le r-ilvncr 1¡ttql t.rpt'r;rror of lS(. \{r. Alr:r: l)rlr-¿ivi is a ¡rLr[>lic'. lì¡;r-rrc by rhcr viltncì Ìre has

I)1r11.)r11-tÉd t(l 1'll1l fiir ¡-rrrlrlir: oFtlcc;,llrrl hilvr: rurir:c lrlctdcrct1¡LLillv t.o c:frrnltll 9f-11¡sc ¿ts

rlr(:rìri()rì(ìcl L:\l(:nsivclT olllillrr fttrcl ill r](rws nledi¿r il relltion [(r (:(]rtsLrTncr lri.Lud. ,\lso [r¡ lrrs ¡rirst

Itssr:lt:itìtir-rtr rvirir ltrlrlrvrr fr:rrl¿lstr:r-s Lot.L l)c:lt'lrr¡ruì rvlro wirs fcccüt.l\. sctrl-(11ìc.(:cl to ¡rrj.sr;n ün frnu(l

iìlr(l oihcl'chrr¡¡r's- 'l'his lsso<:i;¡rir>r¡ ;u¡tl thcir Jrlst aLrttvi(lcs irrc oLl>rrl-rlic inl-c,re:r[, (Decl- 1l1l lrg, ]g,

10, I l. 19) [ExHbir l) - l, Z,pg. t2/13]

,\ratniuinrttur, Iutt:rncrSr-rJ.riticln¡-(-r.rrTr.>r;rtiorr (1S(l)tsllsoa"lirrrrlccl lrrrl.ljJcLl¡rtrrc/cnl_rtr,, l_rr,

virtr-rc i.rIlravitr¡1 bccû t]rc srrl;it-rt.t,:,1-scvelRì nrìtit)nrrzick: rìc\zs fcl)()t'fs l'Ëe1¡l:(hrìg 1f$ lr-i:rs:; c

rrr;rilirrgs of prrr¡orft:tllv rrot) L:xtsl.crll j()[) ()f)lr()tl.Lrnilics, u,icleslrrciltl ¡tter-net ptesetlr.r tvirlr r-Lt:er-

.i('X)(l rvel:sires, lrunrerotts lnr-l¡strits f{laisrthr:nr au.tl sr:crrrirrgì,1, rt:ririìiatr.rr-1.'lifrgatrr.rr lrritl:,rf cd lr-r,

]S(l ilt:lirrrst irrclivrclr.rals rvlro cxlrfr,s:icrs his r:rr her r.rglrts qf f r.ee s¡reec,h r:rr-wr.itr.r âr1]rthirlpr al:rltrr

l\,îr. f)ifrrt'i's llrsirrr:ss prncf iccs, (l)ccl. ll'11 ifi, 1g,22,:-5,3+,f,5,26,2', ,.i0, ji,.i_',, ]Ð. :\ 1>erst.i' will

lrt' c:otrsitl¿:rt:d t "lirrril.ccl ¡rr.rrlitLsct' t)r "vorttrxrt ¡:ubltc fignt:e, lf he .rl-lilie rr-rltrnta.¡.tll: lrrjcct..

hinlsc'lf oris tlr:tu,n it¡1o :.r [)írl'r.icLrlirt yrr.rblc (()nLro\,Ërs,\, atcl llruel>.v becoues a prrlrlir- hgltrr:e for:

;r linrited rirtr.l¡e of issues. NIc(ìarry r'. l-lrrivr,:r:siry rtl$;¡¡¡þ¡î, 3f )(17 O;r1,,\¡r¡r,l .l-':\ tS f .ifi[. 1'25

(f trll' 17, l(){17). Here ISC hns hr:t:tr rlrau,n into dri: issr.rc:s srrfrorurilirrs iclcrrtity tlrcft arrrl

cr.rllsLlll)er ñ'au<ì lrv vilnlt'oFlrr:irrg;lssor:ilrtr:rl v,rith \{r. l)i{l'ar¡,,i :r¡ld ll,v tl,rcrt clccclr¡.lyc 6lrs¡)css

Pr-acti('('s lrlrl rttìl'c'lt:tlting liri¡¡iorrs ll,tf Lu'e. l.ike "nll ¡rur¡lose" ¡rr-rblic fr1¡urcs, liurirccl ¡1r5lic tì¡'rcs

i)EFENI)ANI (;AR(;A-RI(,HARDS()NM()'r'IoN'l'()S'l'IttKUCOMt,L^lN'l'l,t.rl{St.,^Nt"l'()C(ìl'{i42.5.16-
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rrlt.tst sltorv Ir\' "clcitl lrnLl c.ún\;.irìcir:.p; evi.<lerrc(:rt flrnt thc allcgccl ctct].rtrirf.otv stittelÐe1tt \¡/as

puì-rlisbetl vuith a.t:ttull rrurlicc, lncil.tì111!{ rvtl.}r [i.ûÖu,lcc[gc thc rL-pul)fislìc.cl stiìretÌteuts $rerc thlse or

rvlllr tccklcss tlisrer-1arcì o[r]reir falsih'- .\rrrlrcx (li¡rÏl. v. (lar-Í'Jc, I2tÌ (.Jnl."z\Fp.4rJr t5(;9, l57E

(?0t)5)- Tht'¡t:sf is "a snlrjcclivc lcsf , r-rrrctct rvhich dre t-letèLrclaflrrs acRlâlbelietcr-rrrccrlriLr¡: rhc

f rtrt.lr[ìrhrcss r:1. tlrt' lrultlic.rlt.ion is t]ltl ctucinl issuc-" 'l'hrs tcst chrccts uttcrrtrr,¡n Lt.r lhr clrfenclirnt's

rrll.tlr-rdc lorvlrtl tltc rrc¡th or t:,tLriry of thc rrrnfr:rin.l puhìishccl, not tÌrc dcfcrrctalrt's tmjttrclc [()ward

tlrt: p1',,t', tt. l\:lcC¿u:l ?(107 r.ìal.;\1rp.LEXjS 1-ì51-lar'r'24-2(; (errlrhasis artlr:tl). 'thc 
r't:cìrìt.ss

chsrc¡1.'rrr-l Lciit is Ðr:,t tr ttegJi¡t,t:ncc tcrit t'rìcírsr-rfcd Irl'rvhcthcr ¿r tcirsöI]-Íil.rh'ptLrclenL Lrefsr:]r1 rv.ir'¡].fl

hitvc lrtrlrltslLccl, Ör rvtLuk-ì hrrve irvestigtrtttl b<:F,.r'c: ¡-rublislrirte, thc clcfarrrat()rv |itirtclïtcrìt.

Itt:;lt:n¿l, lhc cvtclcItcc 1rìLrst. "lrcturil Lht cr.rncltrsir:ru thirt r]¡e clelenrl¿rnt iìçRritlì1. hntl a 'hiÊh rlcgrr;c'

ot:ls';rl'crì*;s of ... lrtol:ltrlc lalsiry.':\s rr rcstrlt, firilure ro ilr.esri,ùare befcre ¡lrlrìislrirrg. evcn

ivhett rl reil.sotrrrìrì]' pru<lcnt Fct-s()rì r'r'tiulct l'r:rvc ck)rìc sö, is rrÐt suffrcicnt to cstrrbl-is-h reckless

cliste¡',aL:t1." lcJ- ar'r'26 (ctt;itrorts otrriftcct). I[ir-rs, Io su[)p(rrt- n iurcìinc of acnral mâlice, t]:e F¡ilure

l{) lrtvcslltritlc tlrusl. litrtlv l¡t c'.hirt¿trrLrrrj.zec-l as clenrri.rsh'rl.tinp_; the s¡rcrrlr<:r l)utp(.)sctill}'avçidccl thc

tr-trth r.rr tlclilrcrltclt cLtctctccl tÌt¡[ Lo n(ìclu.iJC Lnurvlech]e of fircrfs thrrt núght contur:t the 1:rrtboble

fìrfsttr. t¡f rlt:tr¡1.:s, Id. nt '*27-'r'28.

IS(.1 t:iLlrrttl( clctL¡ottsl.r:rl.c l-r¡. ch:at ?ìllcl Lr:)nviltiLrg evirìe ncË thrtt f)cFerrclarrt ìVlr- (ì¿ren

l{tchltrcls,-,n rÌLtËd wirh acnraì t¡raìi<:ç: sitlcc hc gcrrr-rirrcly bclicvcct thc rcporls rctivccl ¿rl.¡tiut lS(..

wcrc tfu( rttrcl llael lì(r J;Èiì.1ìór'ì tr-r helieve tlrcy rvcfc firlsc. I Iis i¡tycstig,¿rtigrrs þ¿vc pr<idr-rccrt 4

lvcalth r¡f urfi.¡rrrr:r{.i:,n il'hich iìof (-ll'lìv lenris cr'r'.rlr:r'ìc(: t() \,fr. (ìll'ga.-Ri<:h.,.lrrls<irt's 
1rc:rsorìlll

t)PilrirLnr; lrr-rt u,lrich :rlso csl'¡l¡lishes the rrtrrll r-ìf. rhc srllrstanc(: r.>Fnnl, Fncnlal nss¿:r'riors.

'l'ht' riefènsç çtrritlt:ncc "ctcftr.rts thc phitrdff..; sh,.lrvirg íìs iì rrr.rLl-er of liru,," when ir esrirlr[shes "rr

c'k'fensc- o-t th(ì absc:n(:(: oF;i ncçcssirtl,clcrrrcnr." (i 80{J (lnntacts. I¡rc v- St.cirtlicrg (2(j03) l(17

(.a | ,\ 1rp.4t h ir(rtì, 5t35r.)

DEFtrNDANTGÂRGA-RICIIAIIl)S()NiVI(Il'l()N'l'()S'l'RlKÈ(l(hil¡L^INt t,r,JRSt.r^N't''I'()cCl,(i4z_5.1(,-
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C. Defendant Is Entitlcd tu .Rccovcr Âltornev -F'ees and C<¡sts In Connct:tirtrr

u'itlr t.lris Motion

"-\uy L)efentlanf s,tho blirrgs :.r srLr:r:¿:sstirl lrrol.tott to slÌtltc is enútlecl to nt¿rrriatrlrJz nrf()nìcvs fccs.'r

l:çjchr-rtrl r¡. \{oscs,34 (.al 'lrh I l??, ll.ll (2(X)l);:;cc:rlsti Sccú,.:'n 42!i.l(i(c) (tlre "Pretnilirrg

clelterrtl'¡rtr" ort :.t nrorio¡r lo sfrikcr "slrall lic cuútlec1" te recevet'his ntfotitcl.'s'fìcs urcl cnsts), lf the

( .rlut-t H1-;rntii Nlr. (-iar¡¡rr-Richarclscll's À,Ir-iti.orr, hr.: rvtll sr-rlrrriil l n()licccl mution tor his Fr.:r:s-

CONCLUSION

l;or,.lll o{ t}rc lìrtcrSour¡-1 r(riìsr}tfs, f)eFenclant N{r- (ì;rtca llichrrrcìson res¡lecrtully r'(r(lìr(ìsts that fhr'

(.-or-lrr.átt'nnr his \f oriorr irr if s cr)ltl-cty, st.riktr t.hc (..111¡pl¡.ilt br,lrp,ht l:v IS(., artct trvltcl l-)r'ttrrclnnr

his i¡ttt>tnci,s' fccs îllcì cosrs associatetl wj.th this i\'lr¡l.lon.

uEl,rNo^N'l'G I{G^-RICIIARDSON I\{OTI()N T() sTRf KrJ C(]MPLATN',T'pr.tRSLr^N',r"r'Ò CCl, .s {ts.L6 -
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