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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA
Best Western International, Inc., a non- Case No. CV06-1537-PHX-DGC
profit Arizona corporation,
Plaintiff, MOTION TO DISMISS COUNTS
TWO AND THREE OF DIAL’S
COUNTERCLAIM PURSUANT

TO RULE 12(b)(1) AND 12(h)

VS.

James Dial, an Internet website blogger and
Member of Best Western International,
Inc.; Nidrah Dial, an Internet website
blogger; and Loren Unruh, an Internet
website blogger and Member of Best
Western International, Inc.,

Defendants.

(The Honorable David G.
Campbell)

N N N N N N N N N N N N N

Pursuant to Rule 12(b)(1) and 12(h) of the Federal Rules of Civil Procedure,
Counterdefendants Best Western, Inc. (“BWI”) and Roman Jaworowicz (*Jaworowicz”)
hereby move to dismiss the Counterclaims for Tortious Interference with Contractual
Expectancy (Count Two) and Breach of Fiduciary Duty (Count Three) filed by
Counterclaimant Jim Dial (“Dial”). Dial improperly seeks to enforce rights that do not

belong to him, and seeks redress for harm allegedly suffered by others. Indeed, Dial seeks
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to pursue a claim of tortious interference with contractual expectancy where the
contractual expectancy belongs to an Ohio limited liability company, not Dial, and a claim
for breach of fiduciary duty claim where the duty in question is owed to BWI, not Dial.
As a matter of law, Dial lacks standing to pursue these claims. Because standing is a
fundamental precondition to the Court’s subject matter jurisdiction, the Court lacks
subject matter jurisdiction over these claims. Dial’s lack of standing is fatal to his
claims. Accordingly, the Court must dismiss Counts Two and Three of Dial’s
Counterclaims. This Motion is supported by the following Memorandum of Points and
Authorities, and the entire record herein. A Proposed Order is filed concurrently

herewith.

RESPECTFULLY SUBMITTED this 15th day of October, 2008.

s/Cynthia A. Ricketts
Cynthia A. Ricketts
Allison L. Harvey
Susan T. Watson
DLA Piper LLP (US)
2415 East Camelback Road, Suite 700
Phoenix, Arizona 85016

Attorneys for Plaintiff
Best Western International, Inc.

s/Michael J. LaVelle (w/permission)
Michael J. LaVelle Esq.
LaVelle & LaVelle
2525 East Camelback Road
Suite 888
Phoenix AZ 85016-4280
Tel: (602) 279-2100
Fax: (602) 279-2114

Attorneys for Counterdefendant Roman
Jaworowicz
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MEMORANDUM OF POINTS AND AUTHORITIES
. FACTUAL BACKGROUND

BWI is a non-profit Member corporation formed under the laws of the State of
Arizona. See BWI’s Revised Second Amended Complaint, § 10 [Docket No. 135].
BW!I’s Members do not have an ownership interest in BWI but instead are Members of
BWI. Seeid., 1 10, 11, 28. BWI has approximately 2400 Member hotels in North
America. Seeid., 1 11. Each Member enters a Membership Agreement and agrees to be
bound by the obligations set forth therein and BWI’s Bylaws, Articles of Incorporation,
and Rules and Regulations. See id., § 29; Membership Application and Agreement for the
Best Western Green Tree Inn (the “Membership Agreement”) [PI. Tr. Ex. 51], { 11.

Each BWI voting member may vote on those issues properly considered by the
Membership including the election of members of its Board of Directors. BWI Bylaws,
Article 1V, Section 4. The BWI Bylaws set forth the Board of Directors’ powers and
responsibilities. 1d., Section 10. The Membership Agreement further states that the
relationship between BWI and its Members is that of an independent contractor.
(Membership Agreement [PI. Tr. Ex. 51], 117.) In 2003, BWI voting members in District
I11 elected Jaworowicz to serve as a member of the BWI Board of Directors. See June 27,
2008 Declaration of Roman Jaworowicz, 1 1, Exhibit 27 to BWI’s Opposition to
Defendants’ Motion for Summary Judgment [Docket No. 360].

Dial is the voting BWI Member for the Green Tree Inn located in Clarksville,
Indiana. Membership Agreement, 1 45. The Green Tree Inn is owned by Green Tree
Investors, LLC (“Green Tree Investors™), an Ohio limited liability company.
Counterdefendants’ Statement of Facts in Support of Motion for Summary Judgment
(“CISOF”) 1 53 [Docket No. 201]; Indiana Secretary of State Business Services Data,
“Green Tree Investors,” available at www.in.gov/sos, and Green Tree Investors, Ltd.
Articles of Organization (collectively, the “Green Tree Investors Business Filings”),
attached together hereto as Exhibit 1; see also Excerpt of January 8, 2008 Deposition of
James Dial, p. 301:17-20 (admitting that the Green Tree Inn is not held in Dial’s name),
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attached hereto as Exhibit 2. Dial is one of the members of Green Tree Investors. See
Membership Agreement,  44; see also Excerpt of January 9, 2008 Deposition of Nidrah
Dial, pp. 8:17-10:10 (admitting that Dial, Nidrah Dial, and Janet Huff’s trusts have
interests in Green Tree Investors), attached hereto as Exhibit 3.

On June 14, 2006, BWI filed this lawsuit against unknown defendants in
connection with defamatory postings made on the “freewrites.net” website (the “Blog”)
and other wrongdoing in connection with the Blog. See Complaint [Docket No. 1].
Shortly after the lawsuit was filed, Dial came forward and identified himself as one of the
individuals responsible for the Blog. See BWI’s Motion for Leave to Amend Complaint
[Docket No. 22.]. On April 19, 2007, Dial asserted counterclaims against BWI for
tortious interference with contractual expectancy and against Jaworowicz for breach of
fiduciary duty.® See First Amended Counterclaim [Docket No. 90].

For his tortious interference claim, Dial alleges that BWI intentionally caused the
Green Tree Inn to not be visible on the BWI reservation website for a few days in
December 2006 and thereby interfered with his asserted business expectancy (i.e., guests’
use of the BWI reservation website to make reservations at the Green Tree Inn). Id. As
noted above, however, Dial does not own the Green Tree Inn; instead, the Green Tree Inn
Is owned by Green Tree Investors. C/SOF, 1 53 [Docket No. 201].

For his breach of fiduciary duty claim, Dial alleges that the BWI Board improperly
instituted this lawsuit to cause harm to Dial and BWI Members. First Amended
Counterclaim [Docket No. 90] at 7-8. Although not alleged in his First Amended

Counterclaim, Dial asserts that he believes that Jaworowicz voted in favor of the litigation

! Dial also asserted breach of fiduciary duty claims against all members of the Board of
Directors at the time of the June 14, 2006 vote to approve the filing of the lawsuit, an
abuse of process claim against BWI, and an aiding an abetting abuse of process claim
against each of the Board of Directors. Dial’s First Amended Counterclaim [Docket No.
90]. In his Amended Counterclaim, Dial also asserted a tortious interference with
expectancy claim against BWI and “at least one” member of the BWI Board of Directors.
Id. On May 12, 2008, the Court granted summary judgment in Counterdefendants’ favor
on all of Dial’s Counterclaims except Dial’s asserted breach of fiduciary duty claim
against Jaworowicz and his asserted tortious interference claim against BWI. See May 12,
2008 Order [Docket No. 342].
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as an “interested director” and thereby breached his fiduciary duty to “all BWI members,”
including Dial. Dial’s Response in Opposition to BWI’s Motion to [sic] Summary
Judgment on Jim Dial’s Counterclaim [Docket No. 287] at 6-7; see also First Amended
Counterclaim [Docket No. 90] at 9 (wherein Dial alleges that the members of the BWI
Board of Directors owe fiduciary duties to “all BWI members”). Accordingly, any
fiduciary duty that Jaworowicz owes is to “all BWI members,” not individually to Dial.
The BWI Board of Directors voted 6 to 1 in favor of the filing of the lawsuit. Dial's
Responses and C/SOF and S/SOF [Docket No. 288] at 2.

Yesterday, October 14, 2008, Defendants produced for the first time an alleged
Assignment of Cause of Action, which purports to assign Green Tree Investors, LLC’s
interest in any tortious interference claim against BWI to Dial. Assignment of Cause of
Action, attached hereto as Exhibit 4 (the “Assignment”). [Def. Tr. Ex. 971]. The
Assignment is dated October 14, 2008, and is signed by Dial, Nidrah Dial, and Janet Huff.
Id. Green Tree Investors, LLC is the fictitious name of Green Tree Investors, Ltd.; Green
Tree Investors is inactive; its status as a foreign entity doing business in the state of
Indiana has been revoked.” Green Tree Investors Business Filings. Green Tree Investors’
Managing Member is Peter Coratola. Id.

1. LEGAL ARGUMENT

At the very heart of an Article 111 Court’s subject matter jurisdiction is the doctrine
of justiciability. For there to be a justiciable claim — a case or controversy under Article
[11 — the litigant must have standing to bring the claim. EMI, Ltd. v. Bennett, 738 F.2d
994, 996 (9th Cir. 1984). Where the litigant lacks standing, not only has the litigant failed

to state a claim, but in fact the court does not have subject matter jurisdiction over the

2 BWI notes that according to the Secretary of State website the Green Tree Investors,
LLC's (the company that owns the Green Tree Inn) filing as a foreign entity in Indiana
was administratively revoked in 2005. Thus, Dial and the Green Tree Investors has no
business expectancy regarding the Membership Agreement and does not have a valid
business expectancy to do business in Indiana. This information was not disclosed to
BWI during the course of this litigation and was only discovered by BWI's counsel
yesterday, 10/14/08. Therefore, BWI reserves the right to further evaluate the effect this
administrative revocation has under Indiana and Arizona law and on Dial's counterclaim.
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claim. Seeid. Standing is a fundamental prerequisite to the assertion of jurisdiction,
before the Court even considers the merits of the litigant’s claim. So important is the
legal exactness of subject matter jurisdiction that a challenge to the Court’s jurisdiction
can be made at any time — even after judgment was been rendered. Fed. R. Civ. P.
12(h)(3); Arbaugh v. Y & H Corp., 546 U.S. 500, 505, 126 S. Ct. 1235, 1240 (2006). The
Court may consider evidence and resolve factual disputes regarding jurisdiction.

In ruling on a challenge to subject matter jurisdiction, the Court may consider
evidence regarding jurisdiction and rule on the issue prior to trial; to the extent there are
factual issues, the Court may resolve any such issues. See Thornhill Pub. Co. v. General
Tel. & Electronics Corp., 594 F.2d 730, 733 (9th Cir. 1979). Indeed, no presumptive
truthfulness attaches to the claimant’s allegations, and disputed facts do not preclude the
Court from evaluating the merits of the jurisdictional challenge. See id. The claimant
always bears the burden of establishing subject matter jurisdiction. Valdez v. United
States, 837 F. Supp. 1065, 1067 (E.D. Cal. 1993).

To have standing to bring a claim, the litigant must have an injury-in-fact, the
injury must be fairly traced to the challenged action, and the injury must be capable of
being redressed by a favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555,
560 n.1, 561 (1992); Whitmore v. Arkansas, 495 U.S. 149, 155 (1990). In rare cases, an
individual may bring a claim on behalf of a third party. For example, to bring a claim on
behalf of a third party that is an entity of which the litigant is a shareholder or member,
the question of standing will turn on whether the claim is derivative or direct. See
Lapidus v. Hecht, 232 F.3d 679, 682 (9th Cir. 2000). Whether a claim is derivative or
direct is a matter of state law; the law applied will be the law of the state in which the
entity is organized. 1d. To bring a derivative claim, the litigant must satisfy all statutory
preconditions to a derivative claim, otherwise the claim is barred. Albers v. Edelson Tech.
Partners, L.P., 201 Ariz. 47, 55 (Ct. App. 2001). Where the claim is not a derivative
claim subject to the express statutory preconditions for standing, a litigant may bring a

claim on behalf of a third party only if the litigant has suffered an injury-in-fact, the
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litigant has a special close relationship with the third party, and there is some hindrance
preventing the third party’s ability to protect his or her own interests. Campbell v.
Louisiana, 523 U.S. 392, 118 S. Ct. 1419 (1998).
In this case, as a matter of law, Dial has not established, and cannot establish,
standing to bring his asserted tortious interference claim or breach of fiduciary duty claim.
A. Dial lacks standing to bring a tortious interference claim.

1. Dial lacks standing to bring a tortious interference claim
individually.

To have standing to bring a claim for tortious interference with contractual
expectancies based upon the Green Tree Inn’s lack of visibility on the BWI reservation
website for a few days in December 2006, Dial must establish that he has suffered an
injury-in-fact. EMI, Ltd., 738 F.2d at 996. The Green Tree Inn is owned by Green Tree
Investors, not by Dial. C/SOF [Docket No. 202] 1 53. Therefore, to the extent that the
Green Tree Inn suffered any harm as a result of not being visible on the BWI reservation
website (which BWI disputes), this injury was suffered by Green Tree Investors, not by
Dial. EMI, Ltd., 738 F.2d at 997; Semida v. Rice, 863 F.2d 1156, 1161 (4th Cir. 1988);
see also Warde v. Kaiser, 887 F.2d 97, 102 (6th Cir. 1989) (an insurance agent does not
have standing to bring a tortious interference claim against a competing insurance agent
because the insurance contract expectancy belongs to the insurance company); see also,
Law v. Harvey, 2007 U.S. Dist. LEXIS 78398, *19 (N.D. Cal. 2007)(holding that a
member of a limited liability company lacked standing to pursue his various claims of
breach of contract, etc.).

Alleged personal economic injury resulting from a wrong to Green Tree Investors
Is not sufficient for Dial to establish an injury-in-fact necessary to establish standing. See
EMI, Ltd., 738 F.2d at 997 (a shareholder lacks standing to bring a claim on behalf of a
corporation even though a shareholder has an ownership interest in the corporation); see
also Warde, 887 F.2d at 102 (an insurance agent does not have standing to bring an

interference claim against a competitor’s agent even though the agent is entitled to a




DLA PIPER LLP (US)

PHOENIX

© 00O N oo o B W N -

T S N N Y N T S N I T N R I S N N i o =
N o O B ON RFP O © 0 N O 0o M W N B O

28

Case 2:06-cv-01537-DGC  Document 426  Filed 10/15/2008 Page 8 of 15

commission on the pirated account). Thus, any injury that may have in fact been suffered
by the alleged lack of visibility of the Green Tree Inn on the BWI reservation website for
a few days in December 2006 was suffered by Green Tree Investors, not Dial.

Dial has never alleged that any tortious interference claim was assigned to him —
indeed, the Assignment was not signed until October 14, 2008, the day before the Joint
Pretrial Order filing deadline. First Amended Counterclaim [Docket No. 90]; Dial’s
Response in Opposition to BWI’s Motion to [sic] Summary Judgment on Jim Dial’s
Counterclaim [Docket No. 287]; Assignment, Exhibit 4 [Def. Tr. Ex. 971]. Regardless,
the alleged assignment of Green Tree Investors’ tortious interference claim to Dial does
not confer standing to Dial: the Assignment is ineffective and void as against public
policy.

To begin, standing is determined by the facts that exist at the time the complaint is
filed. See Lujan, 504 U.S. at 569 n.4, 112 S. Ct. 2130 (1992); Clark v. City of Lakewood,
259 F.3d 996, 1006 (9th Cir. Wash. 2001)(noting that standing is determined at the time
the complaint is filed, and that court will review changed circumstances if such
circumstances deprive the court of jurisdiction). Therefore, even if the assignment is valid
and enforceable, it cannot confer standing on Dial because it occurred years after Dial
filed his counterclaim.® The fact that Dial did not have standing when he filed his
counterclaim is simply and unavoidably fatal.

An assignee always has the burden to establish that the claim has been assigned,
and that the assignment is effective. GE Commer. Distrib. Fin. Corp. v. Great Cove
Marina, Inc., 2008 U.S. Dist. LEXIS 76113 (D.N.J. Sept. 29, 2008). Dial cannot satisfy
that burden.

The alleged assignment of the tortious interference claim is ineffective under Ohio
law (the state of organization for Green Tree Investors) because it was executed by Dial
and Nidrah Dial. Assignment, Exhibit 4 [Def. Tr. Ex. 4]. Clearly, both Dial and Nidrah

* The fact that Dial filed the counterclaim distinguishes this from a case in which a proper
plaintiff assigned a cause of action after the proper plaintiff filed the lawsuit — which is
not the case here.
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Dial have a conflict of interest in a transaction that confers on them Green Tree Investors’
claim, since both have an interest in acquiring a counterclaim or claim of set-off against
BWI in this lawsuit. However, the transaction has not met the minimum requirements for
validity of an interested member under Ohio law. Oh. Rev. Stat. 1705.31 (a contract
between the LLC and a member is only valid if the transaction has been properly
approved according to specific statutory preconditions). Given the date of the Assignment
— October 14, 2008, the eve of the deadline for the Joint Pretrial Order — Dial and Nidrah
Dial’s sole purpose in executing the Assignment on behalf of Green Tree Investors was to
acquire a personal interest in Green Tree Investor’s claim to prevent dismissal of Dial’s
counterclaim. Assignment, Exhibit 4 [Def. Tr. Ex. 971]. Additionally, because
Defendants have not disclosed or produce any evidence of the alleged “consideration” for
the Assignment, nor disclosed any evidence surrounding the circumstances of or witnesses
with personal knowledge about the Assignment, Dial cannot establish that the Assignment
Is enforceable. Oh. Rev. Stat. 1705.31

Additionally, the Assignment is void as against public policy. Lingel v. Olbin, 198
Ariz. 249 (Ct. App. 2000) (refusing to enforce an assignment of proceeds of a lawsuit as
violative of public policy in Arizona); see also, Accrued Fin. Servs. v. Prime Retail, Inc.,
298 F.3d 291, 297-300 (4th Cir. 2002) (refusing to accord standing to plaintiff were
assignment of claims violated public policy). The sole purpose of the Assignment is to
cure the fatal standing defect, and confer upon Dial a counterclaim in this litigation that he
does not otherwise admittedly have — this is an impermissible purpose, and does not
confer standing on Dial. See Smith v. Ayres, 977 F.2d 946, 949-51 (5th Cir. 1992) (an
assignee was not permitted to proceed against defendant because assignment was made to
avoid standing defects arising from lack of derivative standing and to pursue a vexatious
claim). Moreover, the Assignment represents a collusive effort among the members of
Green Tree Investors (or at least some of them) in an effort to create standing for a cause
of action that would otherwise not exist and would be dismissed — this is akin to adding a

party for the sole purpose of establishing or defeating jurisdiction. See id.; see also,
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McCabe v. General Foods Corp., 811 F.2d 1336, 1339 (9th Cir. 1987) (finding fraudulent
joinder where defendant was added to destroy diversity); Parks v. New York Times Co.
308 F.2d 474, 477 (5th Cir. 1962) (finding fraudulent joinder and ignoring the
fraudulently joined defendant even though defendant had cognizable nominal claims).
Such collusive efforts for purposes of trying to establish jurisdiction should not be
tolerated.

Dial has the burden of establishing standing, and the burden of establishing that the
assignment of Green Tree Investor’s cause of action is valid and enforceable — he can do
neither as a matter of law and fact. Accordingly, this Court does not have jurisdiction

over Dial’s tortious interference claim, and it must be dismissed.”

2. Dial lacks standing to bring the tortious interference claim on
behalf of Green Tree Investors.

Dial asserts his tortious interference claim in his individual capacity, not on behalf
of Green Tree Investors. First Amended Counterclaim [Docket No. 90] at 8. As noted
above, it is undisputed that Green Tree Investors is not a party to this litigation. 1d.
However, even to the extent that Dial’s claim can be construed as being asserted on Green
Tree Investors’ behalf, Dial still lacks standing, divesting this Court of jurisdiction over
his tortious interference claim.’

As noted above, because the business expectancy of guests making reservations at

the Green Tree Inn belongs to Green Tree Investors, Dial has not suffered and could not

* 1t is uncontroverted that Green Tree Investors is not a party to this lawsuit and not
pursuing claims on its own behalf. First Amended Counterclaim [Docket No. 90].

Green Tree Investors is an Ohio limited liability company. Pursuant to Ohio law, a
member of a limited liability company may bring an action on behalf of a limited liability
company and obtain a judgment for the limited liability company only if management is
not reserved to its members, if the managers of the company with authority to commence
the action have refused to do so, or if an effort to cause those managers to commence the
action is not likely to succeed. Oh. Rev. Stat. § 1705.49. In a derivative action on behalf
of an Ohio LLC brought pursuant to § 1705.49, the complaint must set forth with
particularity the plaintiff’s effort to secure commencement of the action by the managers
or the reasons for not making the effort. Oh. Rev. Stat. § 1705.51. Dial’s tortious
interference counterclaim does not satisfy this requirement. First Amended Counterclaim
[Docket No. 90] at 8. Moreover, Dial has not alleged, nor are there facts nor were
documents produced in discovery to establish, that management of Green Tree Investors
Is left to its members. Id.

10
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suffer an injury-in-fact as a matter of law. Moreover, Dial has never alleged any
individual injury-in-fact, nor has Dial ever presented any evidence of any injury-in-fact
suffered on an individual basis. First Amended Counterclaim [Docket No. 90] at 7-8
(Dial merely alleges that the tortious interference with the Green Tree Inn caused Dial
harm); Dial’s Opposition to BWI’s Motion for Summary Judgment [Docket No. 287] at
15-16. Dial’s alleged economic injury resulting from a wrong to Green Tree Inn and thus
Green Tree Investors is insufficient, as a matter of law, to establish an injury-in-fact to
him. See EMI, Ltd., 738 F.2d at 997; Warde, 887 F.2d at 102.

Dial also has never alleged the special close relationship required to establish
standing on behalf of a third party. See First Amended Counterclaim [Docket No. 90]. A
special relationship sufficient to confer standing must be a confidential relationship, such
as the doctor-patient or attorney-client relationship or parent-child relationship. See
Griswold v. Connecticut, 381 U.S. 479 (1965) (doctor-patient); Caplin & Drysdale,
Chartered v. United States, 491 U.S. 617, 623 n.3 (1989) (attorney-client relationship is
one of special consequence); Miller v. Albright, 523 U.S. 420, 118 S. Ct. 1428 (1998)
(father-daughter). The Supreme Court has also found a sufficiently close relationship in
cases where there is a constitutional bond of trust between the litigant and the third party,
or where the litigant is the party that is most likely to cause harm to the third party based
upon the law or incident in question. See Powers v. Ohio, 499 U.S. 400, 411 (1991) (a
special bond of trust between the defendant and the jurors); Barrows v. Jackson, 346 U.S.
249, 259 (1953) (owner of real estate subject to racial covenant granted standing to
challenge such covenant in part because she was “the one in whose charge and keeping
[reposed] the power to continue to use her property to discriminate or to discontinue such
use”). Such a relationship simply is neither asserted nor established here. See First
Amended Counterclaim [Docket No. 90]; see also Dial’s Opposition to BWI’s Motion for
Summary Judgment [Docket No. 287].

Finally, at no time has Dial alleged, nor is there any evidence to establish, that

Green Tree Investors is hindered in pursuing the tortious interference claim on its own

11
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behalf. Powers, 499 U.S. at 411; see First Amended Counterclaim [Docket No. 90];
Dial’s Opposition to BWI’s Motion for Summary Judgment [Docket No. 287]. Dial thus
lacks standing because there are no facts establishing (or even allegations asserting) that
Green Tree Investors is hindered in any way from bringing any tortious interference claim
on its own behalf. Cf. Singleton v. Wulff, 428 U.S. 106, 116 (1976) (physician’s standing
to bring a claim on behalf of his patients proper where patients had no ability to enforce
their own rights because of privacy concerns and imminent mootness); see also First
Amended Counterclaim [Docket No. 90].

As a matter of law, Dial does not have standing to bring an action for any personal
harm allegedly suffered as a result of alleged harm to Green Tree Investors. Additionally,
Dial’s lack of injury-in-fact, lack of special relationship with Green Tree Investors, and
the lack of evidence that Green Tree Investors is hindered from pursuing any tortious
interference claim (as well as Dial’s failure to allege that the claim is brought on Green
Tree Investors’ behalf or to add Green Tree Investors as party) is fatal. Accordingly, this
Court should dismiss Dial’s claim for tortious interference (Count Two) for lack of
subject matter jurisdiction.

B. Dial lacks standing to bring claim for breach of fiduciary duty.

I. Dial lacks standing to bring a breach of fiduciary duty claim
individually.

An individual shareholder or member does not have standing to pursue a claim for
a director’s fiduciary duty in his individual capacity. See Hidalgo v. McCauley, 50 Ariz.
178, 184 (1937); Schroeder v. Hudgins, 142 Ariz. 395, 398 (Ct. App. 1984) (“[E]ven
where all of the stock in a corporation is owned by a sole shareholder, he may not
maintain an action individually for wrongs against the corporation. To obtain a personal
right of action, there must be relations between the individual and the tortfeasor
‘independent of those which the shareholder derives through his interest in the corporate
assets and business.””) (internal citations omitted); DCH Health Services Corp. v. Waite,

95 Cal. App. 4th 829, 832 (2002) (a director does not owe a fiduciary duty to anyone but

12
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the company). In fact, an individual shareholder or member is precluded from filing a
lawsuit for breach of a director’s fiduciary duty for alleged wrongs done to the corporation
because the injury is suffered by the company - and thus is inherently derivative in nature.
Funk v. Spalding, 74 Ariz. 219, 223, 246 P.2d 184, 186 (1952).6 As discussed below, Dial
has not satisfied the conditions precedent to his ability to maintain a derivative action to
pursue on behalf of BWI (and “all of the BWI members”) any perceived breach of
fiduciary by any member of the BWI Board of Directors, including Jaworowicz.
Accordingly, Dial does not have standing to bring his asserted breach of fiduciary duty
claim. See Hidalgo, 50 Ariz. at 184; Waite, 95 Cal. App. 4th at 832.

Additionally, to the extent Dial attempts to argue that Jaworowicz (or any other
Board member) owes him, as an individual, a fiduciary duty, the Membership Agreement
precludes any such claim. The Membership Agreement states clearly that the relationship
between BWI and the Member is in the nature of an independent contractor. Membership
Agreement, 1 17. Where an agreement states that the parties are independent contracting
parties, no fiduciary duty exists between the two. Urias v. PCS Health Sys., 211 Ariz. 81,
87,118 P.3d 29, 35 (Ct. App. 2005). Accordingly, Dial has no standing to bring any
fiduciary duty claim as an individual, and the Court must dismiss this claim for lack of

subject matter jurisdiction.

. Dial lacks standing to bring breach of fiduciary duty claim on
behalf of BWI (and “all of the BWI members™).

An individual member of a member association (equivalent to a shareholder) only
has standing to pursue claims that are derivative in nature after complying with A.R.S.
8 10-3631. A.R.S. § 10-3631; see also Callanan v. Sun Lakes Homeowners’ Ass’n #1,
134 Ariz. 332 (1982). Because BWI is a non-profit Member corporation, a derivative
lawsuit may be brought only by the lesser of 50 Members or any Member or Members
having 25% or more of the voting power. A.R.S. 8 10-3631. Dial has not complied, and

cannot comply, with this statutory condition precedent; Dial does not have 25% of the

® There are a few exceptions to this general rule, none of which exist here. Funk, 74 Ariz.
at 223, 246 P.2d at 186.

13
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voting power. Additionally, the counterclaim admits that it is brought by Dial alone, not
by 50 Members. First Amended Counterclaim [Docket No. 90] at 9. Dial also has not
complied with A.R.S. 8 10-3632 which requires that a written demand be first made upon
the corporation for corrective action. A.R.S. 8 10-3632. Accordingly, Dial lacks standing
to bring any fiduciary duty claim on behalf of BWI (and “all of the BWI members”). This
Court thus lacks subject matter jurisdiction over Dial’s asserted breach of fiduciary duty
claim,” and should dismiss Count Three for lack of subject matter jurisdiction.
IIl.  CONCLUSION

As a matter of law, Dial lacks standing to pursue his asserted tortious interference
and breach of fiduciary duty claims. Because standing is a fundamental precondition to
the Court’s subject matter jurisdiction, Dial’s lack of standing is fatal to his claims. For
the reasons set forth herein, Counterdefendants respectfully request that this Court dismiss
Counts Two and Three of Dial’s Counterclaims in their entirety, and award any additional

relief the Court deems appropriate.

RESPECTFULLY SUBMITTED this 15th day of October, 2008.

s/Cynthia A. Ricketts
Cynthia A. Ricketts
Allison L. Harvey
Susan T. Watson
DLA Piper LLP (US)
Attorneys for Plaintiff Best Western
International, Inc.

s/Michael J. LaVelle (w/permission)
Michael J. LaVelle Esq.
LaVelle & LaVelle
Attorneys for Counterdefendant Roman
Jaworowicz

” Additionally, even if Jaworowicz was self-interested when the BWI Board of Directors
voted on June 14, 2006 to approve the filing of this lawsuit (which he was not), any self-
Interest does not give rise to a claim: the BWI Board voted 6 to 1 to file this lawsuit,
thereby negating the effects of Jaworowicz’s self-interest as a matter of law.

14
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CERTIFICATE OF SERVICE

| hereby certify that on October 15, 2008, | electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a
Notice of Electronic Filing to the following CM/ECF registrants:

Daniel McAuliffe

Cory L. Braddock

Snell & Wilmer L.L.P.

One Arizona Center

400 East VVan Buren Street
Phoenix, Arizona 85004-2202

Todd Feltus

Kercsmar & Feltus PLLC

6263 North Scottsdale Rd., Ste 320
Scottsdale, Arizona 85250

Richard T. Mullineaux

R. Jeffrey Lowe

Crystal G. Rowe
Kightlinger & Gray, LLP
One Commerce Square
4106 Charlestown Road
New Albany, Indiana 47150

Attorneys for Defendant H. James Dial

Robert E. Yen

Caroline A. Pilch

Yen Pilch Komadina & Flemming
6017 North 15th Street

Phoenix, Arizona 85014-2481

Grant Woods

1726 North Seventh Street
Phoenix, Arizona 85006
Attorneys for Counterdefendants

s/Michele Maul
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1 | Cynthia A. Ricketts (Bar No. 012668) Michael J. LaVelle Esg. (Bar No. 002296)
2 cindy.ricketts@dlapiper.com LaVelle & LaVelle
Allison L. Harvey (Bar No. 024414) 2525 East Camelback Road
3 | allison.harvey@dlapiper.com Suite 888
Susan T. Watson (Bar No. 019739) Phoenix AZ 85016-4280
4 susan.watson@dlapiper.com Tel: (602) 279-2100
5 | DLA Piper LLP (US) Fax: (602) 279-2114
2415 East Camelback Road, Suite 700
6 | Phoenix, Arizona 85016 Attorneys for Counterdefendant Roman
7 Tel: (480) 606-5100 Jaworowicz
Fax: (480) 606-5101
8
9 | Attorneys for
Plaintiff/Counterdefendant
10 | Best Western International, Inc.
11
12 IN THE UNITED STATES DISTRICT COURT
13 FOR THE DISTRICT OF ARIZONA
14 | Best Western International, Inc., a non- ) Case No. CV06-1537-PHX-DGC
15 profit Arizona corporation, )
Plaintiff, )
16 Vs, g
17 | James Dial, an Internet website blogger and )
Member of Best Western International, )
18 | Inc.; Nidrah Dial, an Internet website )
19 blogger; and Loren Unruh, an Internet )
website blogger and Member of Best )
20 | Western International, Inc., )
21 Defendants. )
22 )
23 INDEX OF EXHIBITS TO
MOTION TO DISMISS COUNTS TWO AND THREE OF DIAL’S
24 COUNTERCLAIM PURSUANT TO RULE 12(b)(1) AND 12(h)
25 EXHIBIT 1 — Green Tree Investors Business Filings;
EXHIBIT 2 — Excerpt of January 8, 2008 Depo. of James Dial, p. 301:17-20;
26 EXHIBIT 3 — Excerpt of January 9, 2008 Depo. of Nidrah Dial, pp. 8:17-10:10;
27 EXHIBIT 4 — Assignment of Cause of Action (the “Assignment”).
28
DLA PIPER LLP (US)
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Name Searched On:
GREEN TREE INVESTORS (Legal)

Current Information
Entity Legal Name:
GREEN TREE INVESTORS, LTD.

Entity Fictitious Name:
GREEN TREE INVESTORS, LLC

Entity Address:
5060 PARKCENTER AVENUE, SUITE D, DUBLIN, OH 43017

General Entity Information:

Status: Revoked
Entity Type: Foreign Limited Liability Company (LLC)

Entity Creation Date: 2/27/2001
Entity Date to Expire: 2/27/2031
Entity Inactive Date: 1/26/2005

Original Creation Date: 2/15/2001
Qriginal Creation State: OH

There are no other names on file for this Entity.

Registered Agent(name, address, city , state , zip):
PETER L. CORATOLA

2524 TAMARACK LANE

INDIANAPOLIS, IN 46227

Principals(name, address, city, state, zip - when provided)
This Limited Liability Company Does Not Have Managers.

Transactions:

Date Filed Effective Date Type

02/27/2001 02/27/2001 Application for Certificate of Authority
01/26/2005 01/26/2005 Revocation

Corporate Reports:
Years Paid
N/A

o S e AT
idk kit

PLAINTIFF'S
EX 44

https://secure.in.gov/sos/ bus_service/online_corps/view_details_ppv.as pX 10/15/2008
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Years Due
2003/2004 200572006 2007/2008

Additional Services Availabie; .
This Business Entity is not eligible to receive a Certificate of Existence/Authorization.

RS

All the entity information captured by the Indiana Secretary of State, pursuant to law, is displayec
Internet. For further information, please cail our office at 317-232-6576. Copies of actual corporai
documents can also be ordered online.

If you encounter technical difficulties while using these services, please contact the accessIndiana
Webmaster.

If you are unable to find the information you need through the resources provided on this web siti
contact Secretary of State Todd Rokita's Business Services Division at 317-232-6576.

« Back to the SOS Web site

https://secure.in.gov/sos/bus_service/online_corps/view_details_ppv.aspx 10/15/2008



Doc ID > CasgodrMP1537-DGC  Document 426-2  Filed 10/15/2008  Page 5 of 8

|00 0 0 T R A A

DATE: DOCUMENT ID  DESCRIPTION ! FILING EXPED PENALTY CERT
02/22/2001 200105301710  ARTICLES OF ORGANIZATION/DOM. 85.00 : 1000 .00 5.00
LLC (LCA)
Receipt :
This is not a bill. Pleas¢ do not remit payment.

TRACY S COMISFORD
5080 PARK CENTRAL AVE
DUBLIN, OH 43017

cory
.00

e A T

STATE OF OHIO

Ohio Secretary of State, J. Kenneth Blackwell
1210136

1t is hereby certified that the Secretary of State of Ohio has custody of the business records for
GREEN TREE INVESTORS, LTD,

and, that said business records show the filing and recording of:

Document(s) Document No(s):
'‘ARTICLES OF ORGANIZATION/DOM. LLC 200105301710

Witness my hand and the seal of
the Secretary of State at Columbus,
Ohio this 15th day of February,

AD. ?Uz
United States of America ‘

State of Ohio Olio Secretary of State
Office of the Secretary of State

Page 1
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ey J . KeNMeth Blackwell

Expy [
P1case obiain {ee amount and mailing insiructions from the Forms neaE, ; ;?eme s form
Inventory List {using the 3 digit form # tocated at the bottom of this SEBR[T'\F" s T ves

formy), Tu obtain the Forms Inventory List or for assistance, please

call Custamer Serviee: Aﬁu i8
Central Ohio: (614)-466-3910  Toll Free: 1-877-SCS-FILE {1-877- ;@%@ ‘.5

tviCE CENTER
ARTICLES OF ORGANIZA TIQNLIENT SERY
{Undcr Seenion 1705,04 of ihe Olva Revised Code)
Limited Liabiliry Company

‘The undersigned, desiring to form a himited lisbility Company, under Chapier 1705 of the Ohio Revised Code, do lu.rcb}
state the follawing

FIRST: The name of sa1d limited liability conpany shall be
Green Tree Investors, Lid.
fihe name must indlude the wards "himated hability company™. *lmites”, “Lud ", "L& =, "LIL" or "L L C M )

SECOND This humned Liabality company shail exist for a period of Tty (30) years

FHIRD: The address to which interested persons may dircet 1¢quests Lo copies of any opemmg agreement and any bylaw
af this hmnted bability company s

5050 Park Center Avenue

©xh el Jdddss i pers bl Buna

Dublin : OHIO 43017

ey, villagd, of sownship 1 1+ kit 1 | reante

v ' Pease chenh fws Box f additional  provesians ave atiached heree

Pion mions attached hereto e meorpoaled heren and made 3 pant of these Dhicles ol ongasmzation

Page 2
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A J. Kenneth Blackwell

Secretary of State

FOURTH: Puipose {ophional)
The business purpese of this limited liabiliy company s 10 buy,. sell, own
operate, ivest in, and manage réal property of every kind snd description,
and 1o engage 1 any lawiul business permiued by the Taws of the Stase ofOhio,  ~~ C Co-

IN WITNESS WHEREOD lade hereunto subscnbed our names on
late}
Sign Signed
. - .
Name ember Namt':
Stgned Signed
Sy - MName I
Stned Stened
Same o - ) ' Name
Srgmwd Sgehn]
toamt Nanw .
- =
~ sl Seghnd
RO ' o e ¢ R

+HE frsuliie et spuce b o premaiutee priasy alis b g seine a0 DRt ot g ausieuial uginsluie s

Page 3
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_ . J.Kenneth Blackwell

Preseribed by:

J. Kennetlh Blackwell
Secrelery of Siae

30 East Broad §t. 14th Floor
Columbus, Ohio 43266-0418

ORIGINAL APPOINTMENT OF AGENT

{for hmited hability company)

Thie endersigned, being af keast o mugorty of the members of
{ramg of hnured abiloy :nmp_a.n}'*l"

herehy appint i be the agent upon wham any pracess, nonce or

{name 0¥ agem)
demand required or pernutied by staiute to be served upon the lirmted habriny company niay be seived. Thy comiplete address
of the ageut 1g:

5060 Park Center Avenue

" istreet wddress PO Boxes are nol scceptable) -
Dublin . , Ohua 43017

iy village, lwnshipy B T oot tph

(7;%;1-@36:& .

(‘umwm’ MEeMPEr ManageT,
Name- Peter L. Coratofp Managing Membeg, .

{ authonzed membior. manager, of represeniaive )

1Y 3y
¢ Buihtnsea mambe! Manager, or representalive | T Buthonzed membor IMENager or resreseatzive |
Nanw Nt
T . -
By iy ]
( aulhonzed membor Mangger, O reprasentative ) { aulhonzed membo Managel o tRDFESEMAlve )
Name- Mame

ACCEPTANCE OF APPOINTMENT

Five undersigned . named e as the statuiory agent fon Grgen Tree Investors, Ltd.

a1 Ded fabibin compans
hereby acknowicdyes and secepts the appointment of agent for sard hnuted Tidnluy Compaim

EAReEs sienstine)

Page 4
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Dial, H. James (01/08/08) 1/17/2008 12:00:00 PM

1 3

1 UNITED STATES DISTRICT COURY 1 Response {o Litigation Thi
FOR THE GISTRICT OF ARIZONA 178 6-17-05 E-mail, Re: Pw: l.attnr to 133
2 2 Board 061505
 sESTWESTER NTERMATIONA s 1 i Somansner ot
INC., & non-profit Arizona 3 am
' Furber's Statement.of Facts in
4 corporation, ) 4 Support of His Motion for Summary
Judgrnant [Previously Marl
‘5 Plaintft, ) 5 B8 5-;1“2;2)6 Posts on Blog (Previously 157
)
B V- JCAUSE NO: 6 180 Answars to BWI's First Sat of 187
} CV06-1537-PHX-DGC 7 Interrogatories to Defondant
7  JAMES FURBER, anirternst )
walsite admiristrater, ) s 181 Sv‘eozplng Design Changes Coming Post 166
8 etal , ° g By~l.awa & Articles (Proviously 174
] Defandants. ) 182 9-28-87 Dear Best Westemer Letter 178
) 10 38% 16008 ear Fotom st Westor 184
" mar Feliow in
10 H. JIM DIAL, an individual, ) " Vw"';g Members Letier (Previousy
i Courterclaimart, ) 12 184" 555 0s Posts on Blog 7
) 185 Hell WAl Freeze OverBlog
12 - ) 13 72 5-2-05 Postings on Blog ( mlous!y 205
) Marked)
13 BEST WESTERN INTERNATIONAL, ) 4 73 6-]_3;—26 Pasts on Blog (Previously 209

ING., a non-prefit Arizona }

d)
14  corporation, etal,, ) 15 17 BaeytWestern Aims at Doubling Asla 220

Operations Newspaper Article
16 (Prwlouslv Mamg;)

1% Courtterdefendants. ) 6  Letter ThatCame Out at Convention 224
16 17 After the Q8A Session (Previoustly
17 The deposition upon oral exarhination of H. JAMES Marked)
CIAL, a witness produced and sworn before me, Dana 5. 18 &9 &‘:?-:S)F’oats on Blog (Previously 227
18 Miller, RPR, CRR, Notary Public In and for the County
of Hendrcke, State of Indiana, taken on befall of the 19 167 McPeak Paston Blog (Previously 238
18 Plaintift at the offices of Kightiinger & (ray, 3520 , - u :
Blackiston Boulevard, Sulte 200, New Ay, Indiana, A ey ok o on 29
20 onJanuary 8, 2008, at 9:33 a.m., pursuant to tha %4 66 Rumor Post on Blog (Préviously 239
Faderal Rules of Civil Procadure. (Marked) )
Fal 22 186 510-07 LowefRicketts Letter 241
2 a 1 mTR R
23 ACGCURATE REPORTING OF INDIANA 2 ounsaliHarvey Latter
Wiliam F. Daniels, Propr., RPRICP-and CM B iang on Seifiement 27
A 12922 Brighton Avenue 106 _Hast Westarm inn-Cider (Previously 255
Carmei, indiana 46032 25 Marked)
% (a17)848-0088 180 Answars to BWY's First Requests For 259
2 4
1 APPEARANCES 1 ‘Admission ard (rterrogatorias to H.
2 James Dial
FOR THE PLAINTIFF: 2 46 Member Autharization Form 261
2 (Previously Marked)
DLA PIPER US, LLP 3 191 Magnuson & Jim Dial Posting on Blog 261
4 ﬁ:ﬁ“ﬁgﬁzmé;’q' 192 Leave Roman Alone Poston Blog 263
g > B8 ’ it Down Ji
5 2418 E. Camelback Road, Sulte 700 4 193,,;':::’32’:‘ This Biog Sits Down Jim 271
g Toen Arizona 85016-4245 5 184 NoChalman Elected Pestan Blog 271
BEST WESTERN INTERNATIONAL, INC. 145 Whﬂﬂ Wil the Black Hats Be Deposad 273
7 David Youszsefi, Esy, 3 Post on Blog ) )
Kristin Schicemer, E3q, 44 Requestfor Membership Information 273
8 8201 N. 24th Parkway 7 (Previously Marked)
Phaent:, Arizona 85016-2023 196 Petition'to Recaii Director Poston 273
3 8 Blog
FOR THE DEFENDANT AND COUNTERCLAIMANT H. JAMES DIAL AND 197 Why the CFO Must Bé Truthful Poston 275
10 DEFENDANTS JAMES FURBER, NIDRAH DAL, THERESA FURBER, g Bioy
LOREN UNRUH and GAYLE UNRUH. 198 Double Stardard PostonBlog 279
" 0 139 Blogge :
KIGHTLINGER & GRAY, LLP 1 sepm ﬁ; Sgﬂee About Notice 1 and 2 283
12 gﬂ;’fg . A‘;&T’;‘? Esq. 11 200 We DontHaveto be Mushrooms 283
13 3620 Blackiston Boulevard, Sutte 200 Anymore Poston Blog
New Albany, [N 47150 12 2018;he_Bnard‘s Littte Dance Poston 284
14 g
ALSO PRESENT: Nidrah Dial 13 202 Quesourcing Again?? PostonBlog 286
18 James Furber 203 New Chairman??? 2Yr Term Chaltman??? 287
18 INDEX OF EXAMINATION 7] Ppat on Blog
17 PAGE 204 H, Jim Dials FirstAmerded 288
18 EXAMINATION BY MS. CYNTHIARICKETTS 5 15 Counterciaim
19 EXAMINATION BY MR. RICHARD MULLINEAUX 312 205 5-7-07 Counse¥Mullineaux Lelter 306
20 EXAMINATION BY MS. CYNTHIA RICKETTS 314 i6 206 Information of Roman's Loan 314
21 y
INDEX OF EXHIBITS 1;
22
PAGE 18
= 20
76 Jim Dial's Anewer to Plainfi's 118 2
24 First Amended Complalnt and Diais' 2
Counterclaims ... (Previously 2
25 Marked) 24
177. 5-19-06 Letter, Re: Board Action in 128 2%

BWI/Doe Unsigned Page 1-4
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Dial, H. James (01/08/08) 1/17/2008 12:00:00 PM

3N
1 removal of the Clarksville BWi from the 1
2 BestWestern.com Website, the Clarksville BiM lost 2
3 patrons and Jim Dial suffered harm,” Do you see 3
4 that? 4
5 A Right 5
6 Q@ Do youknow how many patronis the Clarksvilie Inn or 6
7 your praperty in Clarksville suffered as a rasult 7
8 of - 8
8 A lhave noldes. I'm the outside man. So you have 9
10 0. go on what Nidrah says on that, 10
11 Q And t says that Jim Dial stffered harm. So b8
12 its— 12
13 A Money. 13
14 Q Money? And whatever your inside person, your wife, 14
15 says you suffered, that wouki be the amount — 15
16 A Right 16
17 @ —isthatcomect? And the Best Westem 17
18 Clarksvilie or the Green Tres Inn Isnt held in 18
19 your name personally, correct? 19
20 A Risnot 20
21 @ And the groperty's hekd in, what Is i, the Green al
22 Treq tnvestors, LLC, is that cormect? 2
28 A You have o go to my research person for that. | 23
24 don't keep track of all those titles. 24
25 Q- N you can look at Count Ofie of your counterciaim, 25
3oz
1 ittalks about abuse of process, Do you see that 1
2 count? o
3 A Yes 3
4 G Andwhat—~is there anything other than what 4
5 you've already teatified about that you beliove 5
6 that the Best Westsm has done that wasa willful g
T act and use of the judicial process tor an ulterior T
8 purpose not proper in the regular conduct of the ]
g proceedings? ]
10 A |think the, yeah, the fact trat the lawsLit was 10
1 filed. And it was improperly filed, in my cpinion. 11
12 it was an improper purpose uging members' money te 12
13 go after a meang to recover some money for Reoman, i3
14 which he's made - boasted many times he had six, t4
15 $700,000 coming he'd been assured. 15
16 @ Isthere anything else? 16
17 A Notthat | can think of right now. 17
18 Q If you can take a look at Count Two of the 18
19 counterclaim. And this count is entitied 19
2 Intentional | with C 4| 20
21 Expectancy - Against BWI and at Lesst One Member of 21
22 the Board. Do you ses that? 22
23 A Uh-huh. 23
24 Q2 Andisthat, atleast one member ofthe board, Is 24
25 thiat primarlly or only — iet me rephrase that 25
BWl/Doe Unsigned

303
Iz that at least ane mamber of the board

reference limited to Mr. Jaworowicz at this tima?

A | suppose that's trus. | dan't Kiéw.

G Ard # you ok-at paragraph 62 art 63 where t's
talking aboLt there was interference with your

xpectancy and daihiag 3d fo you, is that

referring o the loss of the patrons at the Green
Tree Inn?

A Yes

Q Isthere anything else that you're referring to
thete?

A Offthand, | can't say.

Q Ard if you'd look 2t Count Three of this, your
amended courterclaim, this Count Three is Brazch of
Fiduclary Duty - Agalinst the Beard.” Doyou see
that?

A Yes

Q And you're talking about, is this agalnst all the
board members who were ramed? There's a llst on
page.2, it's Niis Kindgren, Lay McRae, Roman
Jayerowicz, Bonnte McPeake, Charlie Helm and Ray
Johnston and Dave Francls.

Are you chiiming that all of thase board
menbers have breached their fiduciary duties?

A Yes and no,

304

Q Can you explain what you mean?

A Well, | balieve thf three of the boatd members;
which iz Bonnie, Dave and Nils; have done far less
o ¢amage me than the athar four, but I' notsure
that they have done everything in their power to
taltill their fiduciary duty o the members of Best
Westem.

Q Andwhat do you beligve that Bennla McPeake, Nils
Kindgren and David Frahicls could have dore or may
have done to fulfil the Niduciary duties?

A Taif the mambers what the hell's going on.

G Aboutwhat?

A Ingtead of sealing thelr lips when they get out
from the board, lke Dr. Nygren told them o of
ke the lawyers tell fiem fo,

Get out and tell the membars, okay, | have a
fiduciary duty, 8o that overrides evarything else.
Here Is what's going oh in Best Western, and I'm
not going to be glfenced,

Q Soam you claiming that the board by these three
beard members by not tefking to the members have
breached their fiduciary duties?

A Yeos,

Q And what do-you befieve that Roman Jaworowicz,
Charlie Helm, Larry McRae and Ray Johnston have

Page 301 - 304
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
BEST WESTERN INTERNATIONAL, }
ING., & non-profit Arizona )
corporation, )
)

Plaintf, )
)
- YCAUSE NO.
) CVDB-1537-PHX-DGC

JAMES FURBER, an Internet )
website administrator, )
etal )

)
Defendarts. )

H. Jiv DIAL, an individual, }
}
Countercfaimant, )
}
e }

)
BEST WESTERN INTERMATIONAL, )
ING., a hon-profit Afizona )
corparation, et al., )
)
Counterdefendants. )

The.teposition upen oral examination of NIDRAH
DIAL, a withess produced and swemn before me, Dana S.
Miller, RPR, CRR, Notary Public in and for the County
of Hendricks, Stata of thdiana, tiken on bahalf of the
Plairntift at the offices of Kightlinger & Gray, 3820
Blackiston Boulevard, Suite 200, New Albany, Indiana,
on January 7, 2008, at 9:3% a.m;, pursuant 1o the
Faderal Rules of Civil Procedure.

ACCURATE REFPORTING OF INDIANA

Witlam F. Dandels, Fropr., RPR/CP and CM

12922 Brighton Avenue
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NIDRAH DHAL,
having been first duly swomn to tell the truth,
the whale trith, and Rothing but the truth,
refating to sald matter, was examined and
testified as follows:
EXAMINATION BY MS, CYNTHIA RICKETTS:
Q Please staté your name.
A Nidrah Dial.
@ ‘What I8 your home ackiress?
A We use a mailbox. P.O. Box 2398, Clarksvills,
Indiana.
G WWhere is It that you actually —
A 4711— 47131, We actually live at 1428 Broadway,
Clarksville, difterent ZIP code.
Q And how long have you lived at the $425 Broadway
adkress?
A | believe it was March of '05,
Q la'the 1425 Broadway address near the Clarksville
Green Tree Inn?
A [tis at the Green Tree Inn. We have an apartment
there,
Q Anagartment at the Green Tree Inn?
A Lh-huh,
Q And haw big Is the apartment?
A About 3,000 square feet.
Page - -4
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Q How many bedrooms does i have?

2 A Two,

3 @ Doesanyone other than your husband, Jim Dial, live
4 atthat address, 1425 Broadway?

5 A Thedog.

& Q Anyone ele?

7 A Ne,

& @ Otherthan—s0 do you actuaily own the apartment?
8 A We own the hotel, 8o it's -

10 G Andthe apartment Is part of the hotel; Is that

11 correct?

12 A Thatscorect.

13 Q You've sat through a number of depositions in this
14 matter, conibet?

15 A Correct.

16 Q Soyouunderstand generally haw we're going to
17 operate?

8 A Yes

18 Q [I'mgoing to ask you some questions. Il fry to

20 -give you the courtesy of letting you finish your

Fil grwwer before | start my question. If vou could

2 give me the same courtesy of letting me finish my
23 question before you start your answer, it will make
24 the coutt reparter's job a lot easler. Okay?

B A Yes,

1 @ irsalse important that you answer audibly rather
2 than nadding your head or shrugging your shoukders
3 50 that she ¢an; the court reporter can take dawn

4 your fesponses. Okay?

8 A Okay.

8 & Matany pointinime you'd like fo take a break,

7 we can take a break as long as there's nota

] guestion pending. All right?

9 A Yes

10 Q And If you don't understand 2 question ['ve asked
1t you, please ask me to rephrase my question, and
12 Pl 4o my best to rephrase my question in a manner
13 that you understand it Ckay?

14 A Fime,

18 Q@ If you answer my question, I'm going.to assuma that
16 you've understoad what ['ve. asked you.

17 A Comect

18 Q You do understand, Mrs. Dial, that you are under
18 ocathtoday?
2 A Yes

21 Q@ Are you on any medication this moming?
22 A No. Infact, | forgot to take it
23 Q The factthat you forgot to take your medication,
24 will that impact your abiity to tell the truth

2% today?
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A No. | might have problems keeping awake: Its
thyroid.
MS. RICKETTS: We'll mark as an Exhiblt 144.
{Depositon Exhibit 144 marked for
identification.)
Q I've handed you what has bsen marked as Exhibit
144, |tisa document, | believie its your
affidavit, Is that correct?
A Yes
Q@ s this & dectaration you submitted in this matter?
Did yout sign this affidavit at ons point in time?
A Yes, but there's no signiature page on here.
@ Right. ! dontthink that wa ever received a
signature page.
A |signed it |definitely signed it. I'd feel
battes if the signature page were an here,
Q Do you have a signed version of it?
A There may be even ancther page, seems like .
Q Yeah, maybe there is, yeah,
A | probabty have a copy with me,
MS. ROWE: This 8 it right here. I'll make
you a copy.
MS. RICKETTS: Okay, great.
THE WITNESS: Does It end with No. 167
MS. ROWE: Yes.

MS. RICKETTS: We'll re-mark it.

MR. MULLINEAUX: Yeah, we'll gata copy and
Just—want to just take a second, and we'll gst
that done.

MS. RICKETTS: Okay, thats fine. Great,
thank you.

(A recess was taken.)

Q [I've handed you what has been marked as Exhibit
144, And this is a copy of your detlaration; s
that corect?

A That's comect

Q' And is that your signeture on page 4 of this
declaration?

A Yes, itis

Q@ And did you sign It on or.about September §, 20077

A Right, utvhuh.

G Inthis declaration, paragraph 2, you indicate that
Green Tree Investors, LLC owns the Best Westarn
Green Tree 1nn in Clarksvills, Indiana.

I that stil true {oday?

A Yes

Q Andfor how lang & pefioy of time hias Green Tree
Investors, LLC owned Bast Western Green Tree inn?

A Since 1881, [ think, but'we were not part of Green
Tree Investors at that time.

7
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G Who was part of Green Tree Investors at that point
In time?

A Itwas Bob Holleway, Dave Huff and probably Janet
Huft, but 'm not sure about Janet Hutf. And thera
was another man, [ can't rerember his name.

& When did you bacome a part of Green Tree Investars,
Ly

A In April of 19 — 2004,

Q Isthat the sare fime that Mr. Dial, Jim Eal,
became g part of Green Tree Investors, LLC?

A Yes,

0 Why did you and Mt. Dial bacome a part of Green
‘Tree Investors, LLC in Apdr of 20047

A We wero buying the hotel. And we bought the LL —
the LLC was past ef the deal.

Q Are you a member of Green Trae Investors, LLC?

A. | don't know whether they call R'a mamber or not,
but | am, yes, | am part of it,

Q Is-anyone other than you ang your husband, Jim
Diat, part of Green Tree Investars, LLCT

A Yes.

Q@ Who?

A Janst Huff,

2 And Janet Huff owns 50 percent?

A Agtually, It's not Janet Huff. It's actually two

of hey tusts, And | can't tell you the exact.
percent. They're bath In'the neighborhood of
25 percent; but they're not exactly 25 percent.
They ttal 50 percent,

Q So Janet Huff's interest InGreen Tree
Investory, LLG totels 50 percent?

A Yes.

Q So you own — you and Mr. Dial own 50 percent of
Gresn Tree Irvestors, LLC; is that torrsct?

A Yes

Q- if there is a disagreemnent betwasn you and Mr. Dial
on the one hand and Mrs, Huff on the other hand
who —

A She—

Q How is the tis resolved?

A Sha has no say whatsoever in the opesation of the
business or the LLC either.

Q s there a document refleeting that?

A I'm sure there is.

Q Do you know what that documents called?

A No. It would have been priarto the closing on the
sile of the property.

Q@ What role does Janet Huff through her two trusts —

A Strictly as an investor,

Q How much money did Mrs. Huff's two trusts invest in
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11
Green Tree lnvestors, LLC?
MR. MULLINEAUX: H yau khow.

A She was —she just left her portlon in whan
Mr. Holloway soid his. We actually bought
Mr, Holloway's intarest, The third man had sold
out to them a long time ago.

@ Do you recall how mach you paid for Mr, Holloway's
intarest?

A No. | coukd look it l‘lp, but | do net remember,

@ Do you know wtiat the document is entitied that
reflects this purchase of Mr. Holloway's interest?

A Actually, no. Itwoauld be the closing papers on
the property. | haven't looked at those for some
time. | don't remember,

Q Do you recall hew much you and Mr. Dial paid for
My Holloway's interest in the Green Tree
Investors, LLC?

A No, | dorft

@ Do'you have an ldea of an approximate amount?

A No, because its not that simple with the trust and
avenything invelved. | really don'twant to give
‘an amourt, no.

@ You have no kiea, no range of the amount?

A No, because I'm not sure what portion was aliocated
1o Mrs. Huif and Mr. Holloway.

12

Q Does Mrs. Hult getany of the — any eamings or
profit that are —

A Ne.

Q - generated?

A. No. She only gets interest on her money,

@ How often s the interest on Mrs. Mutf's money paid
to her?

A Monthly,

G And how much iz the menthly Interest paid to
Mrs. Hutr? '

A 56,000,

G Isthat paid by the Green Tree Investors, LLC?

A Yes.

€ In paragraph 4 of your affidavt that's been marked
as Exhibit 44, you state that you are not a member
of Best Westemn and have never been a member of
Best Western:

A That is comect.

Q lgthat true shil today?

A Yes.

Q Have you had any involvernent in Bagt Western since
the purchase. of the Greeh Tree inn?

A Yes.

Q And what has the nature of that invalvement been?

A I'm the general manager at the property.

Page 9-12
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ASSIGNMENT OF CAUSE OF ACTION
For valuable consideration, the undersigned assigns to H. James Dial, all the undersigned’s right,
title and interest in and to the cause of action against Best Western International, Inc., which is
currently pending in the United States District Court for the District of Arizona, Case Number
CV06-01537-PHX-DGC for intentional interference with contractual expectancy. The
Assignment includes the full rights to maintain an action and to settle, compromise, or reassign
the cause of action, and to give a release in the undersigned’s name in full discharge of the

liability under the cause of action

Dated the gﬁ day of 2008

GREEN TREE INVESTORS, LLC

BY:

Nidrah A. Dial

' / Janet L. Huff

081116/ 667581-1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Best Western International, Inc., a non- ) Case No. CV06-1537-PHX-DGC
profit Arizona corporation, )
Plaintiff, ) [PROPOSED] ORDER
Vs ) GRANTING
] D'll | bsite b q ) COUNTERDEFENDANTS’
ame?) |af, an Internet website _oggelzr an ) MOTION TO DISMISS COUNTS
:V'er_”Ne.go hBS?tIWGS}em '“tema;"?”a ) TWO AND THREE OF DIAL’S
oo U et ) GOUNTERCLAIMS PURSUANT
o ’ TO RULE 12(b)(1) AND 12(h
website blogger and Member of Best ; (b)) (h)
Western International, Inc., ) (The Honorable David G.
Defendants. ) Campbell)
)

)

Having considered Plaintiff/Counterdefendant Best Western International, Inc. and

Counterdefendant Roman Jaworowicz’s Motion to Dismiss Counts Two and Three of
James Dial’s (“Dial’”) Counterclaims, and for good cause appearing, it is hereby

ORDERED that the Motion is granted; it is further

ORDERED that Count Two of Dial’s Counterclaims is hereby dismissed with
prejudice; and it is further

ORDERED that Count Three of Dial’s Counterclaims is hereby dismissed with

prejudice.




