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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

Best Western International, Inc., a non-
profit Arizona corporation, 

Plaintiff, 
 vs. 
James Dial, an Internet website blogger and 
Member of Best Western International, 
Inc.; Nidrah Dial, an Internet website 
blogger; and Loren Unruh, an Internet 
website blogger and Member of Best 
Western International, Inc.,  

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV06-1537-PHX-DGC 
 
MOTION TO DISMISS COUNTS 
TWO AND THREE OF DIAL’S 
COUNTERCLAIM PURSUANT 
TO RULE 12(b)(1) AND 12(h) 
 
(The Honorable David G. 
Campbell) 

 

 Pursuant to Rule 12(b)(1) and 12(h) of the Federal Rules of Civil Procedure, 

Counterdefendants Best Western, Inc. (“BWI”) and Roman Jaworowicz (“Jaworowicz”) 

hereby move to dismiss the Counterclaims for Tortious Interference with Contractual 

Expectancy (Count Two) and Breach of Fiduciary Duty (Count Three) filed by 

Counterclaimant Jim Dial (“Dial”).  Dial improperly seeks to enforce rights that do not 

belong to him, and seeks redress for harm allegedly suffered by others.  Indeed, Dial seeks 
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to pursue a claim of tortious interference with contractual expectancy where the 

contractual expectancy belongs to an Ohio limited liability company, not Dial, and a claim 

for breach of fiduciary duty claim where the duty in question is owed to BWI, not Dial.  

As a matter of law, Dial lacks standing to pursue these claims.  Because standing is a 

fundamental precondition to the Court’s subject matter jurisdiction, the Court lacks 

subject matter jurisdiction over these claims.  Dial’s lack of standing is fatal to his 

claims.  Accordingly, the Court must dismiss Counts Two and Three of Dial’s 

Counterclaims.  This Motion is supported by the following Memorandum of Points and 

Authorities, and the entire record herein.  A Proposed Order is filed concurrently 

herewith. 
 
 RESPECTFULLY SUBMITTED this 15th day of October, 2008. 
 
 
         s/Cynthia A. Ricketts     

Cynthia A. Ricketts 
      Allison L. Harvey 
      Susan T. Watson 

DLA Piper LLP (US) 
2415 East Camelback Road, Suite 700 
Phoenix, Arizona 85016 
 
Attorneys for Plaintiff 
Best Western International, Inc. 
 
 
   s/Michael J. LaVelle (w/permission)   
Michael J. LaVelle Esq.  
LaVelle & LaVelle 
2525 East Camelback Road 
Suite 888 
Phoenix AZ 85016-4280 
Tel: (602) 279-2100 
Fax: (602) 279-2114 
 
Attorneys for Counterdefendant Roman 
Jaworowicz 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. FACTUAL BACKGROUND 

 BWI is a non-profit Member corporation formed under the laws of the State of 

Arizona.  See BWI’s Revised Second Amended Complaint, ¶ 10 [Docket No. 135].  

BWI’s Members do not have an ownership interest in BWI but instead are Members of 

BWI.  See id., ¶¶ 10, 11, 28.  BWI has approximately 2400 Member hotels in North 

America.  See id., ¶ 11.  Each Member enters a Membership Agreement and agrees to be 

bound by the obligations set forth therein and BWI’s Bylaws, Articles of Incorporation, 

and Rules and Regulations.  See id., ¶ 29; Membership Application and Agreement for the 

Best Western Green Tree Inn (the “Membership Agreement”) [Pl. Tr. Ex. 51], ¶ 11.   

 Each BWI voting member may vote on those issues properly considered by the 

Membership including the election of members of its Board of Directors.  BWI Bylaws, 

Article IV, Section 4.  The BWI Bylaws set forth the Board of Directors’ powers and 

responsibilities.  Id., Section 10.  The Membership Agreement further states that the 

relationship between BWI and its Members is that of an independent contractor.  

(Membership Agreement [Pl. Tr. Ex. 51], ¶ 17.)  In 2003, BWI voting members in District 

III elected Jaworowicz to serve as a member of the BWI Board of Directors.  See June 27, 

2008 Declaration of Roman Jaworowicz, ¶ 1, Exhibit 27 to BWI’s Opposition to 

Defendants’ Motion for Summary Judgment [Docket No. 360]. 

 Dial is the voting BWI Member for the Green Tree Inn located in Clarksville, 

Indiana.  Membership Agreement, ¶ 45.  The Green Tree Inn is owned by Green Tree 

Investors, LLC (“Green Tree Investors”), an Ohio limited liability company.  

Counterdefendants’ Statement of Facts in Support of Motion for Summary Judgment 

(“C/SOF”) ¶ 53 [Docket No. 201]; Indiana Secretary of State Business Services Data, 

“Green Tree Investors,” available at www.in.gov/sos, and Green Tree Investors, Ltd. 

Articles of Organization (collectively, the “Green Tree Investors Business Filings”), 

attached together hereto as Exhibit 1; see also Excerpt of January 8, 2008 Deposition of 

James Dial, p. 301:17-20 (admitting that the Green Tree Inn is not held in Dial’s name), 
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attached hereto as Exhibit 2.  Dial is one of the members of Green Tree Investors.  See 

Membership Agreement, ¶ 44; see also Excerpt of January 9, 2008 Deposition of Nidrah 

Dial, pp. 8:17-10:10 (admitting that Dial, Nidrah Dial, and Janet Huff’s trusts have 

interests in Green Tree Investors), attached hereto as Exhibit 3.   

 On June 14, 2006, BWI filed this lawsuit against unknown defendants in 

connection with defamatory postings made on the “freewrites.net” website (the “Blog”) 

and other wrongdoing in connection with the Blog.  See Complaint [Docket No. 1].  

Shortly after the lawsuit was filed, Dial came forward and identified himself as one of the 

individuals responsible for the Blog.  See BWI’s Motion for Leave to Amend Complaint 

[Docket No. 22.].  On April 19, 2007, Dial asserted counterclaims against BWI for 

tortious interference with contractual expectancy and against Jaworowicz for breach of 

fiduciary duty.1  See First Amended Counterclaim [Docket No. 90]. 

 For his tortious interference claim, Dial alleges that BWI intentionally caused the 

Green Tree Inn to not be visible on the BWI reservation website for a few days in 

December 2006 and thereby interfered with his asserted business expectancy (i.e., guests’ 

use of the BWI reservation website to make reservations at the Green Tree Inn).  Id.  As 

noted above, however, Dial does not own the Green Tree Inn; instead, the Green Tree Inn 

is owned by Green Tree Investors.  C/SOF, ¶ 53 [Docket No. 201]. 

 For his breach of fiduciary duty claim, Dial alleges that the BWI Board improperly 

instituted this lawsuit to cause harm to Dial and BWI Members.  First Amended 

Counterclaim [Docket No. 90] at 7-8.  Although not alleged in his First Amended 

Counterclaim, Dial asserts that he believes that Jaworowicz voted in favor of the litigation 

                                              
1 Dial also asserted breach of fiduciary duty claims against all members of the Board of 
Directors at the time of the June 14, 2006 vote to approve the filing of the lawsuit, an 
abuse of process claim against BWI, and an aiding an abetting abuse of process claim 
against each of the Board of Directors.  Dial’s First Amended Counterclaim [Docket No. 
90].  In his Amended Counterclaim, Dial also asserted a tortious interference with 
expectancy claim against BWI and “at least one” member of the BWI Board of Directors.  
Id.  On May 12, 2008, the Court granted summary judgment in Counterdefendants’ favor 
on all of Dial’s Counterclaims except Dial’s asserted breach of fiduciary duty claim 
against Jaworowicz and his asserted tortious interference claim against BWI.  See May 12, 
2008 Order [Docket No. 342].   

Case 2:06-cv-01537-DGC     Document 426      Filed 10/15/2008     Page 4 of 15



DLA PIPER LLP (US) 
PHOENIX 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 5

as an “interested director” and thereby breached his fiduciary duty to “all BWI members,” 

including Dial.  Dial’s Response in Opposition to BWI’s Motion to [sic] Summary 

Judgment on Jim Dial’s Counterclaim [Docket No. 287] at 6-7; see also First Amended 

Counterclaim [Docket No. 90] at 9 (wherein Dial alleges that the members of the BWI 

Board of Directors owe fiduciary duties to “all BWI members”).  Accordingly, any 

fiduciary duty that Jaworowicz owes is to “all BWI members,” not individually to Dial.  

The BWI Board of Directors voted 6 to 1 in favor of the filing of the lawsuit.  Dial's 

Responses and C/SOF and S/SOF [Docket No. 288] at 2.  

 Yesterday, October 14, 2008, Defendants produced for the first time an alleged 

Assignment of Cause of Action, which purports to assign Green Tree Investors, LLC’s 

interest in any tortious interference claim against BWI to Dial.  Assignment of Cause of 

Action, attached hereto as Exhibit 4 (the “Assignment”).  [Def. Tr. Ex. 971].  The 

Assignment is dated October 14, 2008, and is signed by Dial, Nidrah Dial, and Janet Huff.  

Id.  Green Tree Investors, LLC is the fictitious name of Green Tree Investors, Ltd.; Green 

Tree Investors is inactive; its status as a foreign entity doing business in the state of 

Indiana has been revoked.2  Green Tree Investors Business Filings.  Green Tree Investors’ 

Managing Member is Peter Coratola.  Id.    

II. LEGAL ARGUMENT 

 At the very heart of an Article III Court’s subject matter jurisdiction is the doctrine 

of justiciability.  For there to be a justiciable claim – a case or controversy under Article 

III – the litigant must have standing to bring the claim.  EMI, Ltd. v. Bennett, 738 F.2d 

994, 996 (9th Cir. 1984).  Where the litigant lacks standing, not only has the litigant failed 

to state a claim, but in fact the court does not have subject matter jurisdiction over the 

                                              
2 BWI notes that according to the Secretary of State website the Green Tree Investors, 
LLC's (the company that owns the Green Tree Inn) filing as a foreign entity in Indiana 
was administratively revoked in 2005.  Thus, Dial and the Green Tree Investors has no 
business expectancy regarding the Membership Agreement and does not have a valid 
business expectancy to do business in Indiana.  This information was not disclosed to 
BWI during the course of this litigation and was only discovered by BWI's counsel 
yesterday, 10/14/08.  Therefore, BWI reserves the right to further evaluate the effect this 
administrative revocation has under Indiana and Arizona law and on Dial's counterclaim. 
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claim.  See id.  Standing is a fundamental prerequisite to the assertion of jurisdiction, 

before the Court even considers the merits of the litigant’s claim.  So important is the 

legal exactness of subject matter jurisdiction that a challenge to the Court’s jurisdiction 

can be made at any time – even after judgment was been rendered.  Fed. R. Civ. P. 

12(h)(3); Arbaugh v. Y & H Corp., 546 U.S. 500, 505, 126 S. Ct. 1235, 1240 (2006).  The 

Court may consider evidence and resolve factual disputes regarding jurisdiction. 

 In ruling on a challenge to subject matter jurisdiction, the Court may consider 

evidence regarding jurisdiction and rule on the issue prior to trial; to the extent there are 

factual issues, the Court may resolve any such issues.  See Thornhill Pub. Co. v. General 

Tel. & Electronics Corp., 594 F.2d 730, 733 (9th Cir. 1979).  Indeed, no presumptive 

truthfulness attaches to the claimant’s allegations, and disputed facts do not preclude the 

Court from evaluating the merits of the jurisdictional challenge.  See id.  The claimant 

always bears the burden of establishing subject matter jurisdiction.  Valdez v. United 

States, 837 F. Supp. 1065, 1067 (E.D. Cal. 1993).   

 To have standing to bring a claim, the litigant must have an injury-in-fact, the 

injury must be fairly traced to the challenged action, and the injury must be capable of 

being redressed by a favorable decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 

560 n.1, 561 (1992); Whitmore v. Arkansas, 495 U.S. 149, 155 (1990).  In rare cases, an 

individual may bring a claim on behalf of a third party.  For example, to bring a claim on 

behalf of a third party that is an entity of which the litigant is a shareholder or member, 

the question of standing will turn on whether the claim is derivative or direct.  See 

Lapidus v. Hecht, 232 F.3d 679, 682 (9th Cir. 2000).  Whether a claim is derivative or 

direct is a matter of state law; the law applied will be the law of the state in which the 

entity is organized.  Id.  To bring a derivative claim, the litigant must satisfy all statutory 

preconditions to a derivative claim, otherwise the claim is barred.  Albers v. Edelson Tech. 

Partners, L.P., 201 Ariz. 47, 55 (Ct. App. 2001).  Where the claim is not a derivative 

claim subject to the express statutory preconditions for standing, a litigant may bring a 

claim on behalf of a third party only if the litigant has suffered an injury-in-fact, the 
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litigant has a special close relationship with the third party, and there is some hindrance 

preventing the third party’s ability to protect his or her own interests.  Campbell v. 

Louisiana, 523 U.S. 392, 118 S. Ct. 1419 (1998). 

 In this case, as a matter of law, Dial has not established, and cannot establish, 

standing to bring his asserted tortious interference claim or breach of fiduciary duty claim.   

 A. Dial lacks standing to bring a tortious interference claim. 

1. Dial lacks standing to bring a tortious interference claim 
individually. 

 To have standing to bring a claim for tortious interference with contractual 

expectancies based upon the Green Tree Inn’s lack of visibility on the BWI reservation 

website for a few days in December 2006, Dial must establish that he has suffered an 

injury-in-fact.  EMI, Ltd., 738 F.2d at 996.  The Green Tree Inn is owned by Green Tree 

Investors, not by Dial.  C/SOF [Docket No. 202] ¶ 53.  Therefore, to the extent that the 

Green Tree Inn suffered any harm as a result of not being visible on the BWI reservation 

website (which BWI disputes), this injury was suffered by Green Tree Investors, not by 

Dial.  EMI, Ltd., 738 F.2d at 997; Semida v. Rice, 863 F.2d 1156, 1161 (4th Cir. 1988); 

see also Warde v. Kaiser, 887 F.2d 97, 102 (6th Cir. 1989) (an insurance agent does not 

have standing to bring a tortious interference claim against a competing insurance agent 

because the insurance contract expectancy belongs to the insurance company); see also, 

Law v. Harvey, 2007 U.S. Dist. LEXIS 78398, *19 (N.D. Cal. 2007)(holding that a 

member of a limited liability company lacked standing to pursue his various claims of 

breach of contract, etc.). 

 Alleged personal economic injury resulting from a wrong to Green Tree Investors 

is not sufficient for Dial to establish an injury-in-fact necessary to establish standing.  See 

EMI, Ltd., 738 F.2d at 997 (a shareholder lacks standing to bring a claim on behalf of a 

corporation even though a shareholder has an ownership interest in the corporation); see 

also Warde, 887 F.2d at 102 (an insurance agent does not have standing to bring an 

interference claim against a competitor’s agent even though the agent is entitled to a 
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commission on the pirated account).  Thus, any injury that may have in fact been suffered 

by the alleged lack of visibility of the Green Tree Inn on the BWI reservation website for 

a few days in December 2006 was suffered by Green Tree Investors, not Dial.   

 Dial has never alleged that any tortious interference claim was assigned to him – 

indeed, the Assignment was not signed until October 14, 2008, the day before the Joint 

Pretrial Order filing deadline.  First Amended Counterclaim [Docket No. 90]; Dial’s 

Response in Opposition to BWI’s Motion to [sic] Summary Judgment on Jim Dial’s 

Counterclaim [Docket No. 287]; Assignment, Exhibit 4 [Def. Tr. Ex. 971].  Regardless, 

the alleged assignment of Green Tree Investors’ tortious interference claim to Dial does 

not confer standing to Dial: the Assignment is ineffective and void as against public 

policy. 

 To begin, standing is determined by the facts that exist at the time the complaint is 

filed.  See Lujan, 504 U.S. at 569 n.4, 112 S. Ct. 2130 (1992); Clark v. City of Lakewood, 

259 F.3d 996, 1006 (9th Cir. Wash. 2001)(noting that standing is determined at the time 

the complaint is filed, and that court will review changed circumstances if such 

circumstances deprive the court of jurisdiction).  Therefore, even if the assignment is valid 

and enforceable, it cannot confer standing on Dial because it occurred years after Dial 

filed his counterclaim.3  The fact that Dial did not have standing when he filed his 

counterclaim is simply and unavoidably fatal.  

 An assignee always has the burden to establish that the claim has been assigned, 

and that the assignment is effective.  GE Commer. Distrib. Fin. Corp. v. Great Cove 

Marina, Inc., 2008 U.S. Dist. LEXIS 76113 (D.N.J. Sept. 29, 2008).  Dial cannot satisfy 

that burden.   

 The alleged assignment of the tortious interference claim is ineffective under Ohio 

law (the state of organization for Green Tree Investors) because it was executed by Dial 

and Nidrah Dial.  Assignment, Exhibit 4  [Def. Tr. Ex. 4].  Clearly, both Dial and Nidrah 
                                              
3 The fact that Dial filed the counterclaim distinguishes this from a case in which a proper 
plaintiff assigned a cause of action after the proper plaintiff filed the lawsuit – which is 
not the case here. 
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Dial have a conflict of interest in a transaction that confers on them Green Tree Investors’ 

claim, since both have an interest in acquiring a counterclaim or claim of set-off against 

BWI in this lawsuit.  However, the transaction has not met the minimum requirements for 

validity of an interested member under Ohio law.  Oh. Rev. Stat. 1705.31 (a contract 

between the LLC and a member is only valid if the transaction has been properly 

approved according to specific statutory preconditions).  Given the date of the Assignment 

– October 14, 2008, the eve of the deadline for the Joint Pretrial Order – Dial and Nidrah 

Dial’s sole purpose in executing the Assignment on behalf of Green Tree Investors was to 

acquire a personal interest in Green Tree Investor’s claim to prevent dismissal of Dial’s 

counterclaim.  Assignment, Exhibit 4 [Def. Tr. Ex. 971].  Additionally, because 

Defendants have not disclosed or produce any evidence of the alleged “consideration” for 

the Assignment, nor disclosed any evidence surrounding the circumstances of or witnesses 

with personal knowledge about the Assignment, Dial cannot establish that the Assignment 

is enforceable.  Oh. Rev. Stat. 1705.31  

 Additionally, the Assignment is void as against public policy.  Lingel v. Olbin, 198 

Ariz. 249 (Ct. App. 2000) (refusing to enforce an assignment of proceeds of a lawsuit as 

violative of public policy in Arizona); see also, Accrued Fin. Servs. v. Prime Retail, Inc., 

298 F.3d 291, 297-300 (4th Cir. 2002) (refusing to accord standing to plaintiff were 

assignment of claims violated public policy).  The sole purpose of the Assignment is to 

cure the fatal standing defect, and confer upon Dial a counterclaim in this litigation that he 

does not otherwise admittedly have – this is an impermissible purpose, and does not 

confer standing on Dial.  See Smith v. Ayres, 977 F.2d 946, 949-51 (5th Cir. 1992) (an 

assignee was not permitted to proceed against defendant because assignment was made to 

avoid standing defects arising from lack of derivative standing and to pursue a vexatious 

claim).  Moreover, the Assignment represents a collusive effort among the members of 

Green Tree Investors (or at least some of them) in an effort to create standing for a cause 

of action that would otherwise not exist and would be dismissed – this is akin to adding a 

party for the sole purpose of establishing or defeating jurisdiction.  See id.; see also, 
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McCabe v. General Foods Corp., 811 F.2d 1336, 1339 (9th Cir. 1987) (finding fraudulent 

joinder where defendant was added to destroy diversity); Parks v. New York Times Co. 

308 F.2d 474, 477 (5th Cir. 1962) (finding fraudulent joinder and ignoring the 

fraudulently joined defendant even though defendant had cognizable nominal claims).  

Such collusive efforts for purposes of trying to establish jurisdiction should not be 

tolerated.  

 Dial has the burden of establishing standing, and the burden of establishing that the 

assignment of Green Tree Investor’s cause of action is valid and enforceable – he can do 

neither as a matter of law and fact.  Accordingly, this Court does not have jurisdiction 

over Dial’s tortious interference claim, and it must be dismissed.4 
2. Dial lacks standing to bring the tortious interference claim on 

behalf of Green Tree Investors. 

 Dial asserts his tortious interference claim in his individual capacity, not on behalf 

of Green Tree Investors.  First Amended Counterclaim [Docket No. 90] at 8.  As noted 

above, it is undisputed that Green Tree Investors is not a party to this litigation.  Id.  

However, even to the extent that Dial’s claim can be construed as being asserted on Green 

Tree Investors’ behalf, Dial still lacks standing, divesting this Court of jurisdiction over 

his tortious interference claim.5 

 As noted above, because the business expectancy of guests making reservations at 

the Green Tree Inn belongs to Green Tree Investors, Dial has not suffered and could not 

                                              
4 It is uncontroverted that Green Tree Investors is not a party to this lawsuit and not 
pursuing claims on its own behalf.  First Amended Counterclaim [Docket No. 90]. 
5 Green Tree Investors is an Ohio limited liability company.  Pursuant to Ohio law, a 
member of a limited liability company may bring an action on behalf of a limited liability 
company and obtain a judgment for the limited liability company only if management is 
not reserved to its members, if the managers of the company with authority to commence 
the action have refused to do so, or if an effort to cause those managers to commence the 
action is not likely to succeed.  Oh. Rev. Stat. § 1705.49.  In a derivative action on behalf 
of an Ohio LLC brought pursuant to § 1705.49, the complaint must set forth with 
particularity the plaintiff’s effort to secure commencement of the action by the managers 
or the reasons for not making the effort.  Oh. Rev. Stat. § 1705.51.  Dial’s tortious 
interference counterclaim does not satisfy this requirement.  First Amended Counterclaim 
[Docket No. 90] at 8.  Moreover, Dial has not alleged, nor are there facts nor were 
documents produced in discovery to establish, that management of Green Tree Investors 
is left to its members.  Id.  
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suffer an injury-in-fact as a matter of law.  Moreover, Dial has never alleged any 

individual injury-in-fact, nor has Dial ever presented any evidence of any injury-in-fact 

suffered on an individual basis.  First Amended Counterclaim [Docket No. 90] at 7-8 

(Dial merely alleges that the tortious interference with the Green Tree Inn caused Dial 

harm); Dial’s Opposition to BWI’s Motion for Summary Judgment [Docket No. 287] at 

15-16.  Dial’s alleged economic injury resulting from a wrong to Green Tree Inn and thus 

Green Tree Investors is insufficient, as a matter of law, to establish an injury-in-fact to 

him.  See EMI, Ltd., 738 F.2d at 997; Warde, 887 F.2d at 102.   

 Dial also has never alleged the special close relationship required to establish 

standing on behalf of a third party.  See First Amended Counterclaim [Docket No. 90].  A 

special relationship sufficient to confer standing must be a confidential relationship, such 

as the doctor-patient or attorney-client relationship or parent-child relationship.  See 

Griswold v. Connecticut, 381 U.S. 479 (1965) (doctor-patient); Caplin & Drysdale, 

Chartered v. United States, 491 U.S. 617, 623 n.3 (1989) (attorney-client relationship is 

one of special consequence); Miller v. Albright, 523 U.S. 420, 118 S. Ct. 1428 (1998) 

(father-daughter).  The Supreme Court has also found a sufficiently close relationship in 

cases where there is a constitutional bond of trust between the litigant and the third party, 

or where the litigant is the party that is most likely to cause harm to the third party based 

upon the law or incident in question.  See Powers v. Ohio, 499 U.S. 400, 411 (1991) (a 

special bond of trust between the defendant and the jurors); Barrows v. Jackson, 346 U.S. 

249, 259 (1953) (owner of real estate subject to racial covenant granted standing to 

challenge such covenant in part because she was “the one in whose charge and keeping 

[reposed] the power to continue to use her property to discriminate or to discontinue such 

use”).  Such a relationship simply is neither asserted nor established here.  See First 

Amended Counterclaim [Docket No. 90]; see also Dial’s Opposition to BWI’s Motion for 

Summary Judgment [Docket No. 287].   

 Finally, at no time has Dial alleged, nor is there any evidence to establish, that 

Green Tree Investors is hindered in pursuing the tortious interference claim on its own 
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behalf.  Powers, 499 U.S. at 411; see First Amended Counterclaim [Docket No. 90]; 

Dial’s Opposition to BWI’s Motion for Summary Judgment [Docket No. 287].  Dial thus 

lacks standing because there are no facts establishing (or even allegations asserting) that 

Green Tree Investors is hindered in any way from bringing any tortious interference claim 

on its own behalf.  Cf. Singleton v. Wulff, 428 U.S. 106, 116 (1976) (physician’s standing 

to bring a claim on behalf of his patients proper where patients had no ability to enforce 

their own rights because of privacy concerns and imminent mootness); see also First 

Amended Counterclaim [Docket No. 90].   

 As a matter of law, Dial does not have standing to bring an action for any personal 

harm allegedly suffered as a result of alleged harm to Green Tree Investors.  Additionally, 

Dial’s lack of injury-in-fact, lack of special relationship with Green Tree Investors, and 

the lack of evidence that Green Tree Investors is hindered from pursuing any tortious 

interference claim (as well as Dial’s failure to allege that the claim is brought on Green 

Tree Investors’ behalf or to add Green Tree Investors as party) is fatal.  Accordingly, this 

Court should dismiss Dial’s claim for tortious interference (Count Two) for lack of 

subject matter jurisdiction. 

B. Dial lacks standing to bring claim for breach of fiduciary duty. 

i. Dial lacks standing to bring a breach of fiduciary duty claim 
individually. 

 An individual shareholder or member does not have standing to pursue a claim for 

a director’s fiduciary duty in his individual capacity.  See Hidalgo v. McCauley, 50 Ariz. 

178, 184 (1937); Schroeder v. Hudgins, 142 Ariz. 395, 398 (Ct. App. 1984) (“[E]ven 

where all of the stock in a corporation is owned by a sole shareholder, he may not 

maintain an action individually for wrongs against the corporation.  To obtain a personal 

right of action, there must be relations between the individual and the tortfeasor 

‘independent of those which the shareholder derives through his interest in the corporate 

assets and business.’”) (internal citations omitted); DCH Health Services Corp. v. Waite, 

95 Cal. App. 4th 829, 832 (2002) (a director does not owe a fiduciary duty to anyone but 
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the company).  In fact, an individual shareholder or member is precluded from filing a 

lawsuit for breach of a director’s fiduciary duty for alleged wrongs done to the corporation 

because the injury is suffered by the company - and thus is inherently derivative in nature.  

Funk v. Spalding, 74 Ariz. 219, 223, 246 P.2d 184, 186 (1952).6  As discussed below, Dial 

has not satisfied the conditions precedent to his ability to maintain a derivative action to 

pursue on behalf of BWI (and “all of the BWI members”) any perceived breach of 

fiduciary by any member of the BWI Board of Directors, including Jaworowicz.  

Accordingly, Dial does not have standing to bring his asserted breach of fiduciary duty 

claim.  See Hidalgo, 50 Ariz. at 184; Waite, 95 Cal. App. 4th at 832.   

 Additionally, to the extent Dial attempts to argue that Jaworowicz (or any other 

Board member) owes him, as an individual, a fiduciary duty, the Membership Agreement 

precludes any such claim.  The Membership Agreement states clearly that the relationship 

between BWI and the Member is in the nature of an independent contractor.  Membership 

Agreement, ¶ 17.  Where an agreement states that the parties are independent contracting 

parties, no fiduciary duty exists between the two.  Urias v. PCS Health Sys., 211 Ariz. 81, 

87, 118 P.3d 29, 35 (Ct. App. 2005).  Accordingly, Dial has no standing to bring any 

fiduciary duty claim as an individual, and the Court must dismiss this claim for lack of 

subject matter jurisdiction. 
ii. Dial lacks standing to bring breach of fiduciary duty claim on 

behalf of BWI (and “all of the BWI members”). 

 An individual member of a member association (equivalent to a shareholder) only 

has standing to pursue claims that are derivative in nature after complying with A.R.S. 

§ 10-3631.  A.R.S. § 10-3631; see also Callanan v. Sun Lakes Homeowners’ Ass’n #1, 

134 Ariz. 332 (1982).  Because BWI is a non-profit Member corporation, a derivative 

lawsuit may be brought only by the lesser of 50 Members or any Member or Members 

having 25% or more of the voting power.  A.R.S. § 10-3631.  Dial has not complied, and 

cannot comply, with this statutory condition precedent; Dial does not have 25% of the 

                                              
6 There are a few exceptions to this general rule, none of which exist here.  Funk, 74 Ariz. 
at 223, 246 P.2d at 186. 
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voting power.  Additionally, the counterclaim admits that it is brought by Dial alone, not 

by 50 Members.  First Amended Counterclaim [Docket No. 90] at 9.  Dial also has not 

complied with A.R.S. § 10-3632 which requires that a written demand be first made upon 

the corporation for corrective action. A.R.S. § 10-3632.  Accordingly, Dial lacks standing 

to bring any fiduciary duty claim on behalf of BWI (and “all of the BWI members”).  This 

Court thus lacks subject matter jurisdiction over Dial’s asserted breach of fiduciary duty 

claim,7 and should dismiss Count Three for lack of subject matter jurisdiction.   

III. CONCLUSION 

 As a matter of law, Dial lacks standing to pursue his asserted tortious interference 

and breach of fiduciary duty claims.  Because standing is a fundamental precondition to 

the Court’s subject matter jurisdiction, Dial’s lack of standing is fatal to his claims.  For  

the reasons set forth herein, Counterdefendants respectfully request that this Court dismiss 

Counts Two and Three of Dial’s Counterclaims in their entirety, and award any additional 

relief the Court deems appropriate. 
 
 RESPECTFULLY SUBMITTED this 15th day of October, 2008. 
 
 
         s/Cynthia A. Ricketts     

Cynthia A. Ricketts 
      Allison L. Harvey 
      Susan T. Watson 

DLA Piper LLP (US) 
Attorneys for Plaintiff Best Western 
International, Inc. 
 
 s/Michael J. LaVelle (w/permission)   
Michael J. LaVelle Esq.  
LaVelle & LaVelle 
Attorneys for Counterdefendant Roman 
Jaworowicz 

                                              
7 Additionally, even if Jaworowicz was self-interested when the BWI Board of Directors 
voted on June 14, 2006 to approve the filing of this lawsuit (which he was not), any self-
interest does not give rise to a claim: the BWI Board voted 6 to 1 to file this lawsuit, 
thereby negating the effects of Jaworowicz’s self-interest as a matter of law.   
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Cory L. Braddock 
Snell & Wilmer L.L.P. 
One Arizona Center 
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Phoenix, Arizona 85004-2202 
 
Todd Feltus 
Kercsmar & Feltus PLLC 
6263 North Scottsdale Rd., Ste 320 
Scottsdale, Arizona 85250 
 
Richard T. Mullineaux 
R. Jeffrey Lowe 
Crystal G. Rowe 
Kightlinger & Gray, LLP 
One Commerce Square 
4106 Charlestown Road 
New Albany, Indiana  47150 
 
Attorneys for Defendant H. James Dial 
 
Robert E. Yen 
Caroline A. Pilch 
Yen Pilch Komadina & Flemming 
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Grant Woods 
1726 North Seventh Street 
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Allison L. Harvey (Bar No. 024414) 
allison.harvey@dlapiper.com 
Susan T. Watson (Bar No. 019739) 
susan.watson@dlapiper.com 
DLA Piper LLP (US) 
2415 East Camelback Road, Suite 700 
Phoenix, Arizona 85016 
Tel: (480) 606-5100 
Fax: (480) 606-5101 
 
Attorneys for 
Plaintiff/Counterdefendant 
Best Western International, Inc. 
 

Michael J. LaVelle Esq. (Bar No. 002296) 
LaVelle & LaVelle 
2525 East Camelback Road 
Suite 888 
Phoenix AZ 85016-4280 
Tel: (602) 279-2100 
Fax: (602) 279-2114 
 
Attorneys for Counterdefendant Roman 
Jaworowicz 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

Best Western International, Inc., a non-
profit Arizona corporation, 

Plaintiff, 
 vs. 
James Dial, an Internet website blogger and 
Member of Best Western International, 
Inc.; Nidrah Dial, an Internet website 
blogger; and Loren Unruh, an Internet 
website blogger and Member of Best 
Western International, Inc.,  

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV06-1537-PHX-DGC 
 
 
 

 
INDEX OF EXHIBITS TO 

MOTION TO DISMISS COUNTS TWO AND THREE OF DIAL’S 
COUNTERCLAIM PURSUANT TO RULE 12(b)(1) AND 12(h) 

 
 EXHIBIT 1 – Green Tree Investors Business Filings; 
 EXHIBIT 2 – Excerpt of January 8, 2008 Depo. of James Dial, p. 301:17-20; 
 EXHIBIT 3 – Excerpt of January 9, 2008 Depo. of Nidrah Dial, pp. 8:17-10:10; 
 EXHIBIT 4 – Assignment of Cause of Action (the “Assignment”). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

Best Western International, Inc., a non-
profit Arizona corporation, 

Plaintiff, 
 vs. 
James Dial, an Internet website blogger and 
Member of Best Western International, 
Inc.; Nidrah Dial, an Internet website 
blogger; and Loren Unruh, an Internet 
website blogger and Member of Best 
Western International, Inc.,  

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV06-1537-PHX-DGC 
 
[PROPOSED] ORDER 
GRANTING 
COUNTERDEFENDANTS’ 
MOTION TO DISMISS COUNTS 
TWO AND THREE OF DIAL’S 
COUNTERCLAIMS PURSUANT 
TO RULE 12(b)(1) AND 12(h) 
 
(The Honorable David G. 
Campbell) 
 

Having considered Plaintiff/Counterdefendant Best Western International, Inc. and 

Counterdefendant Roman Jaworowicz’s Motion to Dismiss Counts Two and Three of 

James Dial’s (“Dial”) Counterclaims, and for good cause appearing, it is hereby 

ORDERED that the Motion is granted; it is further 

ORDERED that Count Two of Dial’s Counterclaims is hereby dismissed with 

prejudice; and it is further 

ORDERED that Count Three of Dial’s Counterclaims is hereby dismissed with 

prejudice. 
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