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Fax: 310-260-9700 £ =

Attorneys for Plaintiff BY FAX

Jonathan Lewandowski -

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA >
o7 (JEM

»-oy09-05100

JONATHAN LEWANDOWSKL, (-ase No. |
PLAINTIFF’S COMPLAINT
Plaintiff, |
DEMAND FOR JURY TRIAL
V.
MARIO LAVANDEIRA dba,
PEREZHILTON.COM, dba, |
PEREZ HILTON, |
Defendants.

For his Complaint, Plaintiff, by and through counsel, states the

following:

Plaintiff*s Complaint



= e e I~ AT & B R L oF B

L v T S o O L S o T e S e S S Y S Y
sgqcxmpmmr—ac:\ooouoxmnhmmmc

|
|
|

@ | o
THE PARTIES

I.  Plaintiff Jonathan Lewandowski is an individual and is now,

and at all relevant times was, a resident and citizen of the State of Georgia.

2. Defendant is a resident and citizen of Los Angeles County,

State of California doing business as perezhilton.com.

3. Upon information and belief, Defendant Mario Lavandeira, Jr.
writes a blog under the pseudonym Perez Hilton. A blog (an abridgment of
the term web log) is a website with regular entries of commentary,
descriptions of events, or other material such as graphics or video. Entries
are commonly displayed in reverse chronological order, “Blog” can also be

used as a verb, meaning to maintain or add content to a blog.

4. Upon information and belief and at all times relevant to this
Complaint, defendants were the agents and employees of their co-

defendants, and in doing the things alleged in this Complaint were acting

 within the course and scope of that agency and employment.

JURISDICTION
5. This United States District Court has original jurisdiction of this
case under 28 U.S.C. §1332(a) as amended. Section 1332(a) provides, in

pertinent part:

2
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(a) The district courts shall have original jurisdiction of all civil

actions where the matter in controversy exceeds the sum or value of

| $75,000, exclusive of interest and costs, and is between (1) citizens of

different states ....

6. Defendants are citizens of the State of California.

7.  Plaintiff is a citizen of the State of Georgia with a true, fixed,

and permanent home at 222 14th St., Apt 101, Atlanta, GA 30309.

8.  This lawsuit is a controversy between citizens of different

states, See 28 U.S.C. §1332(a).

9. The amount in controversy in this matter exceeds the $75,000

sum or value sufficient to invoke the jurisdiction of this Court, exclusive of

( interest and costs.

10.  Thus, diversity principles bring this case properly before this

Court.

FACTUAL ALLEGATIONS
11. At all times relevant to this Complaint, Defendants owned and

operated the celebrity gossip website and blog, perezhilton.com.

3
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12.  As part of perezhilton.com, Lavandeira posts gossip items
about musicians, actors and celebrities.
13.  As part of perezhilton.com, Lavandeira posts tabloid

photographs over which he has added his own captions or “doodles.”

14, As part of perezhilton.com, Lavandeira often “outs” closeted, .
homosexual celebrities by publically disclosing otherwise private
information.  QOuting refers to “taking someone out of the closet” - that is,

publicizing that someone is a homosexual. The term usually refers to any

publicizing of a person’s homosexuality without their consent, or to

situations where those doing the outing support gay rights and object to what
they see as the target’s hypocrisy, i.e., the target’s desire to keep their |
homosexuality private.

15.  On or about April 8, 2008, Lavandeira filed a lawsuit against |
Lewandowski in the Superior Court of California, entitled Lavandeira v.

Lewandowsid, Los Angeles Superior Court case no. BC388760

16.  On or about May 9, 2008, Lewandowski removed the lawsuit to
the United States District Court for the Central District of California; the
case then captioned Lavandeira v. Lewandowski, case no. CV-08-3074

GHK, pending before Judge George H. King.

4
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17.  Shortly after the case was removed to Federal Court, the parties
engaged in settlement discussions and, on or about, August 19, 2008, agreed
to settle the lawsuit pending the drafting and execution of a formal, written
settlement agreement. (See the August 19, 2008, Notice of Settlement,

attached as Exhibit A)

18.  On or about September 18, 2008, the parties entered into a
written Settlement Agreement and Mutual Release (the “Agreement”). (See
the September 18, 2008, Settiement Agreement and Mutual Release attache'a.d
as Exhibit B)

19.  As part of the Agreement, the parties agreed that:
the Parties shall cease and desist any verbal or written mention of each
other's legal names, stage names, nicknames, trade names, fictitious
business names, or any other alias, either by direct reference or by innuendo,
including, without limitation ... The Parties shall also refrain from
generating, publishing, communicating, or disseminating to any individual
or entity any verbal or written reference, comment, remark, or discussion
which relates in any way to each other. This section applies to all private |
and public forums and all forms of media, including, without limitation,
television, radio, newspapers, magazines, books, CDs, DVDs, and Internet

postings and blogs. (Exhibit B, p. 1, §1)(emphasis added)

5
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20.  As part of the Agreement, the parties also agreed to liquidated

damages for any breach of the foregoing provision:

Liquidated Damages. The Parties acknoWIedge and agree that
each breach of Section 1 or Section 2 would cause irreparable
damage, including, without limitation, reputational damage, to the
non-breaching party, but that it could be impracticable and difficult to
quantify actual damages that such party would sustain ....
Accordingly, the Parties stipulate and agree that ... for each instance
of breach of this Agreement by Lavandeira, Lavandeira shall pay to
... [Lewandowski] liquidated damages in the amount of One Hundred
Thousand Dollars ($100,000.00). The Parties waive their right to
contest this liquidated damages provision on the basis that it is an
unenforceable penalty or illegal or conscionable in any manner. The
Parties acknowledge and agree that this Agreement has been entered .
into in consideration for and of this liquidated damages provision.
(Exhibit B, p. 2, §3)(emphasis added) Indeed, it was Lavandeira that
insisted on this liquidated damages provision.

21, This absolute ban against the parties® mentioning each other

was to ensure that they had “bought their peace.” Indeed, the fact that all |
mentions of each other, whether benign or injurious, were barred was meant

to avoid the parties’ having to debate the seriousness or impact of any

6
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individual mention and having to debate whether not such mention
warranted taking action. In other words the parties agreed to a “bright line”_

test: any mention was a violation of the parties’ settlement agreement.

22.  On or about February 3, 2009, Lewandowski became aware of a
blog entry on perezhilton.com, mentioning Lewandowski. (See the screen

shot of the blog entry attached as Exhibit C).

23.  On or about February 13, 2009, Lewandowski’s counsel wrote
Lavandeira’s counsel regarding this violation of the Agreement and
requesting that Lavandeira remove the blog entry from his website. (See the.
February 13, 2009, Letter from Lewandowski’s Counsel to Lavandeira’s

Counsel attached as Exhibit D)

24.  On or about March 13, 2009, and after numerous attempts to
contact Lavandeira’s counsel by phone, Lewandowski’s counsel again wrote
Lavandeira’s counsel regarding violation of the Agreement and requesting -
that Lavandeira remove the blog entry from his website. (See the March 13,
2009, Letter from Lewandowski’s Counsel to Lavandeira’s Counsel attached
as Exhibit E).

25.  Onorabout April 3, 2009, Lavandeira’s counsel finally

responded to Lewandowski’s correspondence. (See the April 3, 2009, Letter

7
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| from Lavandeira’s Counsel to Lewandowski’s Counsel attached as Exhibit

F). Unfortunately, rather than engage in a reasonable discussion of the
matter, Lavandeira refused to remove the blog entry and even threatened to

file an anti-SLAPP lawsuit.

26.  On April 6 and May 15, 2009, Lewandowski’s counsel again
wrote Lavandeira’s counsel in separate attempts to resolve this matter shorf_
of litigation. (See the April 6 and May 15, 2009, Letters attached as Exhibits
G and H, respectively). Again, however, Lavandeira refused to engage in-

any meaningful settlement discussion.

27.  As of'the date of filing of this Complaint, defendants have

refused to remove the blog entry from perezhilton.com.

COUNT 1.
(Breach of Contract Against All Defendants)
28.  Lewandowski reasserts and realleges by reference all the prior

allegations contained in his Complaint as if herein fully set forth.

29.  On or about September 18, 2008, the parties entered into the

Agreement.

8
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30.  As part of the Agreement the parties agreed that neither party

would rention the other, regardless of the nature of such mention.

31.  Defendants breached the Agreement by mentioning

| Lewandowski in a February 3, 2009, blog entry on perezhilton.com.

32.  Defendants have failed to mitigate the damages caused by this
breach by denying several requests to remove the blog entry from

perezhilton.com.

33.  As adirect and proximate result of Defendants’ acts and
omissions as set forth above, Plaintiff has sustained injuries and damages in

excess of $75,000.

COUNT I1.
(Promissory Estoppel Against All Defendants)
34. Lewandowski reasserts and realleges by reference all the prior

allegations contained in his Complaint as if herein fully set forth.

35. Based on this promise set forth in the Parties’ settlement,
Defendants should reasonably have expected that Lewandowski would
expect Defendants to refrain from making mention of him on

perezhilton.com.

9
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36. In fact, Lewandowski reasonably expected, and did, in fact
expect, Defendants to refrain from making mention of him on

perezhilton.com.

37. Asadirect and proximate result of Defendants’ acts and
omissions as set forth above, Plaintiff have sustained serious injuries and

damages in excess of $75,000.

COUNT 111
(Fraud Against All Defendants)
38, Lewandowski reasserts and realleges by reference all the prior

allegations contained in his Complaint as if herein fully set forth.

39. Atall times relevant to this matter, Defendants intended that
Lewandowski would rely on Defendants’ promise that they would “cease

and desist any verbal or written mention” of Lewandowski “by direct

reference or by innuendo” and would “also refrain from generating,

publishing, communicating, or disseminating to any individual or entity any
verbal or written reference, comment, remark, or discussion which relates in

any way” to Lewandowski.

40. Indeed, Defendants insisted on this provision in the Agreement.

10
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41.  Atall times relevant to this matter, Defendants knew that they

would not refrain from making mention of him on perezhilton.com
42. Defendants’ concealed this fact from Lewandowski.

43. 'When Lewandowski agreed to settle the lawsuit, he reasonably.
expected, and did, in fact expect, Defendants to “cease and desist any verbal

or written mention” of Lewandowski

44.  As a direct and proximate result of Defendants’ fraud as set
forth above, Plaintiffs have sustained serious injuries and damages in excess

of $75,000.

COUNT IV,
(Preliminary Injunction Against All Defendants)

45.  Lewandowski reasserts and realleges by reference all the prior
allegations contained in his Complaint as if herein fully set forth.

46.  When the parties settled their lawsuit, they agreed that neither
would mention the other in any and “all private and public forums and all y
forms of media, including, without limitation, television, radio, newspapers,
maga.zin_es, books, CDs, DVDs, and Internet postings and blogs.” (Exhibit B',

p. L1

11
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47.  Defendants breached their duties and contractual obligations to
Lewandowski by mentioning Lewandowski in a February 3, 2009, blog

entry on perezhilton.com.,

48.  Defendants have refused repeated requests by Lewandowski to

remove the blog entry from perezhilton.com.

49.  There is a substantial likelihood that Lewandowski will prevail

- on the merits of his claims as set forth in the Complaint.

50.  Lewandowski has continued, and will continue, to suffer

irreparable injury if a preliminary injunction is not granted and Defendants

are permitted to continue running the blog entry on perezhilton.com.

51.  Third parties will not be unjustifiably harmed if the injunction

is granted.

52.  The public interest will be served by granting a preliminary

injunction.

53.  Asadirect and proximate result of Defendants’ acts and

omissions as set forth above, Lewandowski should be granted a preliminary

12
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injunction enjoining Defendants from mentioning Lewandowski on

perezhilton.com.

WHEREFORE, Lewandowski demands judgment against Defendants,
and each of them, for the following;:

a. A liquidated damages award of $100,000.00 for each violationl
of Paragraph 3 of the Parties’ Settlement Agreement and Mutual Release, of

$100,000;

b.  Anaward of compensatory damages in an amount in excess of
the Court’s jurisdictional amount for all personal and economic harms
suffered by Lewandowski as a result of Defendants’ conduct;

C. An award of exemplary and punitive damages as permitted by
law;

d.  Anaward of attorneys’ fees and costs of the suit incurred herein
as permitted by law;

€. A preliminary injunction as set forth in this Complaint; and

f. An award of such other and further relief as the court may deem

| proper and just.

13
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Dated: June 28, 2009

Respectfully submitted,

BRIAN SPITZ (0068816)
JOHN M. HEFFERNAN (0067354)
THE SPITZ LAW FIRM
4568 Mayfield Rd., Suite 102
Cleveland, OH 44121
Phone: 216.291.8744
Fax; 216.291.5744
brian.spitz{@spitzlawfirm.com
john heffernan@spitzlawfirm.com

TIMOTHY MCGONIGLE
233 Wilshire Boulevard
Suite 700

Santa Monica, CA 90401
Tel: 310-478-7110

Fax: 310-478-7440

Attorneys for Plaintifff

14
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Dated: June 28, 2009 //

JURY DEMAND

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiff demands a trial

by jury on all issues so triable of right by a jury.

S
Timothy D. McGonigle
Attorney for Plaintiff

By:

15
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