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LAW OFFICES OF DONALD B. MOONEY

  

DONALD B. MOONEY (CA Bar #153721)



129 C Street, Suite 2





       

Davis, California  95616

Telephone:  (530) 758-2377

Facsimile:   (530) 758-7169

Attorney for 

The People’s Vanguard of Davis
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

CALVIN CHANG
 


         )



)
Case No. 34-2009-00033484




Plaintiff,
)


)

MEMORANDUM OF POINTS AND


v.
)
AUTHORITIES IN SUPPORT


)
OF MOTION TO QUASH
THE REGENTS OF THE UNIVERITY OF
)
DEPOSITION SUBPOENA FOR
CALIFORNIA, a California corporation;
)
BUSINESS RECORDS
ANNETTE SPICUZZA, in her individual and
)

official capacities; and DOES 1-100, inclusive, 
)
Date:


)
Time:
Defendants.


         )

Judge:

)
I.  INTRODUCTION


By this motion and supporting papers, non-party David Greenwald seeks to quash the Deposition Subpoena for Production of Business Records (“Subpoena”) served on Google, Inc. (“Google”).  Plaintiff Calvin Chang served the deposition subpoena under the guise of seeking discovery regarding his complaint against Defendants Regents of the University of California (“UC Regents” or “Regents”) and Annette Spicuzza, filed on February 2, 2009.  (A copy of the Subpoena is attached as “Exhibit A” to the Declaration of David Greenwald [“Greenwald Decl.”].)  As discussed below, however, Plaintiff did not satisfy the requirements of Code of Civil Procedure section 1985.3, and the information sought through the Subpoena is not subject to discovery as it is constitutionally protected information and it is simply not relevant to the matters before the court.


This case is a standard lawsuit for breach of contract and discrimination brought by a former employee against the UC Regents.  Based upon these and other claims, Plaintiff Calvin Chang seeks compensatory and punitive damages, injunctive relieve and declaratory relief, attorney’s fees, and costs against Defendants.

II.  STATEMENT OF FACTS


Plaintiff is a police officer formerly employed by the UC Regents who served on both the Davis campus, located in Yolo County, and the UC Davis Medical Center campus, located in Sacramento.  (Complaint at ¶ 9.)  In his complaint, Plaintiff identifies himself as an Asian-American and a homosexual.  (Id.)  Plaintiff alleges that because of his race and sexual orientation, he was subjected to a pattern of harassment and discrimination, culminating in his termination by the UC Regents on July 3, 2003.  (Id. at ¶ 10.)  In September, 2003, following his termination, Plaintiff filed a complaint for discrimination and harassment with the California Department of Fair Employment and Housing (“DFEH”).  (Id. at ¶ 13.)  In October of 2003, the Regents ordered Plaintiff summarily reinstated as a police officer and agreed with DFEH to provide all sworn staff with discrimination prevention training.  (Id.)


In September, 2005, based upon events that occurred after his reinstatement, Plaintiff filed a complaint for discrimination in the Sacramento Superior Court.  (Complaint at ¶ 15.)  Plaintiff alleges that he was subject to further harassment and mistreatment, denied promotions and opportunities to advance, and other unwarranted actions, including a second termination, as a result of his 2005 lawsuit.  (Id.)  In February, 2008 the parties to the 2005 lawsuit entered a settlement and release of claims.  (Id. at ¶ 16.)  The current suit includes claims for breach of that settlement agreement and further claims of discrimination and retaliation by the Defendants against Plaintiff.


Non-party David Greenwald is the operator and author of an internet blog site called The People’s Vanguard of Davis (“Vanguard” or “Blog”).  (Greenwald Decl., ¶ 1.)  On February 2, 2009 and February 4, 2009, Mr. Greenwald posted blog entries reporting on Plaintiff’s suit against the Regents.  (Id. at ¶ 2.)  At the time of the entries, the blog site was supported by Google.  The blog site allows for readers to post comments after each entry; anyone wishing to leave a comment may either do so anonymously or choose to provide his/her name along with a comment.  (Id. at ¶ 3.)  On July 17, 2009, Plaintiff served Google with the Subpoena seeking personal, identifying information connected with the authors of certain comments related to the February 4, 2009 entry that were posted on February 4, 2009 and February 5, 2009.  The Subpoena seeks information relating to seven separate comments, five of which were posted anonymously.  (A copy of the text of these comments is attached as Exhibit B to the Declaration of David Greenwald.)


Despite the fact that the Vanguard is his business, Mr. Greenwald was never served with a copy of the Subpoena, he only learned of its existence by receiving a notification via email from the Legal Support Department at Google.  (Greenwald Decl., ¶ 4.)  On July 28, 2009 a letter was sent to the office of Anthony N. Luti, the attorney of record for the Plaintiff, requesting a copy of the Subpoena.  (Mooney Decl., Exhibit A.)  On August 5, 2009, Mr. Luti responded by emailing a copy of the Subpoena to counsel for Mr. Greenwald and the Vanguard.  (Mooney Decl., ¶ 2.)  Mr. Luti’s email did not contain any message, only the Subpoena as an attachment.  (Id.)  On or about July 29, 2008, upon request, Google provided a copy of the Subpoena to Mr. Greenwald.  (Greenwald Decl., ¶ 5.)


On August 4, 2009, at 11:00 am, counsel for Mr. Greenwald and the Vanguard called Mr. Luti to attempt to resolve the dispute resulting from the Subpoena.  (Mooney Decl., ¶ 3.)  As of the date of this filing, Mr. Luti has not returned the phone call.  (Id.)

III.  ARGUMENT


By this Subpoena it appears that Plaintiff is using his complaint against the UC Regents to go on a fishing expedition for information that is both irrelevant and constitutionally protected.  Plaintiff seeks the personal, identifying information of third parties that do not have any connection to Plaintiff’s suit against the Regents other than to have commented on a blog entry reporting information about the case.  Plaintiff’s subpoena seems to be nothing more than an attempt to intimidate those who have expressed a negative opinion about himself or his suit against the Regents.  As such, the Subpoena constitutes an abuse of the discovery process.

A. 
Plaintiff Failed to Comply with the Requirements of CCP § 1985.3
Code of Civil Procedure section 1985.3 defines a consumer as “any individual, partnership of five or fewer persons, association, or trust which has transacted business with, or has used the services of, the witness…”.  (Code Civ. Proc. § 1985.3(a)(2).)  Any party who posts comments on an entry of the Vanguard, or any other blog site, clearly falls within this definition.  Each and every one of them must use the services of both the blog author, who provides something to comment upon, and the Internet Service Provider (“ISP”), which provides the technical support that makes the blog and comments possible.  


Section 1985.3 provides additional procedural requirements in order to subpoena the personal records of any consumer.  Section 1985.3(b) requires that, prior to the date called for in the Subpoena for the production of records, the subpoenaing party must serve the consumer whose records are being sought with (1) a copy of the subpoena and any supporting papers, (2) a copy of a Notice of Privacy, and (3) proof of service.  (Code Civ. Proc. § 1985.3(b).)  The Notice of Privacy must indicate to the consumer that (1) his personal records are being sought, (2) if he objects to the release of his records, he must file papers with the court or serve a written objection prior to the date specified for production of the records and (3) if the party seeking the records does not agree in writing to cancel or limit the subpoena, an attorney should be consulted about the consumer’s interest in protecting his privacy.  (Code Civ. Proc. § 1985.3(e).)


Section 1985.3(b) further specifies acceptable methods of service; the consumer should be served personally, or at his/her last known address, or in accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3.  (Code Civ. Proc. § 1985.3(b)(1).)  Section 1011(b) provides that if a party’s residence is not known, service may be made by delivering the subpoena and accompanying papers to the clerk of the court, for that party.  (Code Civ. Proc. § 1011(b).)  Further, section 1985.3(b) requires that the consumer be served at least five days prior to service upon the custodian of records.  (Code Civ. Proc. § 1985.3(b)(3).)  Prior to the production of the records, the subpoenaing party must provide the custodian of records to whom the subpoena was directed with either (1) proof of service attesting to compliance with section 1985.3(b), or (2) a written authorization to release the records signed by either the consumer or his/her attorney of record.  (Code Civ. Proc. § 1985.3(c).)  Failure to comply with any of the requirements of section 1985.3 constitutes sufficient basis for the custodian of records to refuse to produce the records sought.  (Code Civ. Proc. § 1985.3(k).)


“[T]he purpose of section 1985.3 is to protect a consumer's right to privacy (Cal. Const., Art. I, § 1) in his personal records”.  (Sasson v. Katash (1983) 146 Cal.App.3d 119, 124.)  The requirements create “a procedure under which the consumer will be apprised that a litigant is seeking discovery of his personal records, and will be given an opportunity to make a motion to quash the proposed subpoena”.  (Id.)

There is no indication that Plaintiff even attempted to satisfy the notice requirements set forth in section 1985.3.  Plaintiff did not file any papers with the clerk of the court, did not post any information on the Vanguard, nor did he ever contact Mr. Greenwald to request his aid in notifying the commentators.  Furthermore, the Plaintiff failed to serve Mr. Greenwald with a copy of the Subpoena, despite the fact that the Subpoena seeks records pertaining to the Vanguard, Mr. Greenwald’s business, and his contact information is readily available.  While the commentators may have posted anonymously on the Vanguard, and thus may be difficult to contact, there were several possible avenues through which the Plaintiff could have at least attempted to comply with the notice requirements of section 1985.3, however it appears that he made no effort whatsoever to do so.  The Court of Appeal has previously held that, even in such a situation, a rule requiring “an attempt to notify the [commentators] does not appear to be unduly burdensome”.  (Krinsky v. Doe 6 (2008) 159 Cal.App.4th 1154, 1171.)  Plaintiff’s failure to exert any effort to notify the commentators violates both the letter and the spirit of the law by making it impossible for those commentators to protect their rights to privacy by objecting to the release of their personal information.

B.
The First Amendment Protects an Online Commentator’s Right to Anonymous Speech

The United States Supreme Court has clearly stated that “an author is free to decide whether or not to disclose his or her true identity”.  (McIntyre v. Ohio Elections Comm. (1995) 514 U.S. 334, 341.)  Regardless of his or her reasons for wishing to remain nameless, the “interest in having anonymous works enter the marketplace of ideas unquestionably outweighs any public interest in requiring disclosure as a condition of entry”.  (Id. at 342.)  “Accordingly, an author's decision to remain anonymous, like other decisions concerning omissions or additions to the content of a publication, is an aspect of the freedom of speech protected by the First Amendment.”  (Id.)  In the eyes of the Supreme Court, anonymity “exemplifies the purpose behind the Bill of Rights, and of the First Amendment in particular: to protect unpopular individuals from retaliation-and their ideas from suppression-at the hand of an intolerant society”.  (Id. at 357.)  Despite the possibility that a right to anonymous speech may be abused in some cases, “in general, our society accords greater weight to the value of free speech than to the dangers of its misuse”.  (Id.)


The California Courts have also held that “[j]udicial recognition of the constitutional right to publish anonymously is a longstanding tradition”.   (Krinsky v. Doe 6, supra, 159 Cal.App.4th at 1163.)  Furthermore, “[s]peech on the Internet is also accorded First Amendment protection”. (Id. at 1164.)  “’Through the use of chat rooms, any person with a phone line can become a town crier with a voice that resonates farther than it could from any soapbox.  Through the use of Web pages, mail exploders, and newsgroups, the same individual can become a pamphleteer.... [O]ur cases provide no basis for qualifying the level of First Amendment scrutiny that should be applied to this medium.’ [citation omitted]”  (Id.)


Internet sites, including things like chat rooms and blogs, are merely an electronic alternative to traditional town meetings and public gatherings.  Those who wish to present their views and opinions in the historic types of public forum have always enjoyed the protections of the First Amendment – including protecting their identities if they choose to speak anonymously.  There is no compelling reason to support the notion that speakers in electronic versions of those same public forums should be denied equal protections under the First Amendment.  A rule that revokes the security afforded by a cloak of anonymity for those who choose to voice their opinions online would have a substantial and permanent chilling effect on open, candid speech in electronic public forums.  Such a result flies in the face of everything the Bill of Rights, and particularly the First Amendment, seeks to protect and promote.


Protecting the identity of anonymous commentators is particularly important in instances similar to the situation at hand.  The Vanguard frequently provides reports on topics which are controversial and may potentially impact significant local interests in the City of Davis and Yolo County.  (Greenwald Decl., ¶ 6.)  The most likely commentators on these stories are members of those communities – residents, business owners, local politicians, etc…  (Id., ¶ 7.)  Many of those community members may feel compelled to express their opinions on subjects which either impact their lives or businesses, or about which they feel especially passionate; but would be reluctant to offer their views if they could not do so anonymously.  Their desire to remain nameless may stem from fear of retaliation by the community or harm to their economic interests, or it may simply be a wish to protect their personal privacy.  Regardless of their motivations, these citizens will be much more hesitant to contribute their thoughts and views to public discussions if there are only fleeting protections over their personal, identifying information.

C.
Plaintiff Has Not Made the Prima Facie Showing of Libel Required to Overcome First Amendment Protections for the Anonymous Comments on the Vanguard

The California Court of Appeal has previously addressed the issue of balancing First Amendment rights to free speech against an individual’s right to redress for false, defamatory statements made about him.  The Court concluded that ” [o]pinions that present only an individual's personal conclusions and do not imply a provably false assertion of fact are nonactionable; indeed, such opinions are the lifeblood of public discussion promoted by the First Amendment, under which speakers remain free to offer competing opinions based upon their independent evaluations of the facts”.  (Paterno v. Superior Court (2008) 163 Cal.App.4th 1342, 1356.)  In a case such as the instant one, “the viability of the subpoena should be determined by weighing [the anonymous commentator’s] First Amendment right to speak anonymously against plaintiff’s interest in discovering his [or her] identity in order to pursue [Plaintiff’s] claim”.  (Krinsky v. Doe 6, supra, 159 Cal.App.4th at 1165.)


The Krinsky court cataloged and reviewed the decisions of several other state courts regarding the release of personal, identifying information of anonymous internet posters.  After evaluating those decisions, the court determined that a plaintiff must make a prima facie showing of the elements of libel in order to overcome a motion to quash a subpoena seeking personal, identifying information.  (Id. at 1172.)  Additionally, the court held that “[i]n an Internet libel case, that burden should not be insurmountable”.  (Id. at 1172.)  In Paterno, the court ruled that “in order to state a defamation claim that survives a First Amendment challenge… Plaintiff must present evidence of a statement of fact that is ‘provably false’”.  (Paterno v. Superior Court, supra, 163 Cal.App.4th at 1349.)  “[T]he question is not strictly whether the published statement is fact or opinion… [r]ather, the dispositive question is whether a reasonable fact finder could conclude the published statement declares or implies a provably false assertion of fact.”  (Id. at 1356.)

Plaintiff’s complaint includes a cause of action for defamation by libel.  Plaintiff alleges that the Defendants published defamatory statements by placing them in the Plaintiff’s personnel file, where they would be viewed by potential future employers.  Plaintiff’s entire cause of action for defamation centers solely upon these written statements, it makes no reference to any other allegedly libelous statements made by the Defendants or any other party.  Moreover, all of the comments referred to in the Subpoena were posted at least two days after Plaintiff’s complaint was filed.  Therefore, the information sought in the Subpoena is not relevant to the claim of defamation currently before the court.  (Greenwald Decl., Exhibit A.)  Even if it were relevant, it is impossible for Plaintiff’s claim for defamation to make the prima facie showing of libel required to overcome the First Amendment rights of the anonymous commentators.

In order to survive a First Amendment challenge, the Plaintiff must show evidence that the comments contain an assertion of fact about himself that is provably false.  Furthermore, in order for the information sought in the Subpoena to be even slightly relevant to Plaintiff’s existing allegation of libel, he must also show some evidence that the comments were made by the Defendants.  Even if Plaintiff believes that there is a possibility that one or more of the comments on the Vanguard was made by the Defendants, that hardly justifies violating the First Amendment rights of at least six individuals in order to determine the validity of the Plaintiff’s suspicions.

D.
The Davis Vanguard is Entitled to Costs Incurred as a Result of this Motion

Section 1987.2(a) provides that the Court, in making an order pursuant to this motion to quash, may, in its discretion, award the prevailing party reasonable expenses incurred, including reasonable attorney’s fees.  (Code Civ. Proc. § 1987.2(a).)  The Court may do so if it finds that the motion was made or opposed in bad faith or without substantial justification, or that one or more of the requirements of the subpoena was oppressive.  (Id.)


Plaintiff’s Subpoena requires Google to produce records containing personal, identifying information of individuals who made the choice to post their views on the Internet anonymously.  Those comments, and the anonymity of their authors, are clearly protected by the First Amendment.  Yet, through his Subpoena, Plaintiff seeks to sidestep the First Amendment entirely and misuse the discovery process in order to obtain personal information to which he has no right.  Because the Subpoena requires violations of the commentators’ First Amendment rights and rights to privacy, those requirements are oppressive and this Court should award the Davis Vanguard and David Greenwald reasonable expenses, including reasonable attorney’s fees, associated with this Motion to Quash.  To date, these costs and attorney’s fees amount to ______________.  (Mooney Decl., ¶ 4.)

IV.  CONCLUSION


For the reasons set forth above, The Davis Vanguard and David Greenwald respectfully requests that the Court quash the Deposition Subpoena for Business Records directed to Google, Inc.  The Davis Vanguard further requests that the Court order Plaintiff to pay the Davis Vanguard all expenses incurred on this motion.  







Respectfully submitted,

Dated: August ___, 2009
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Donald B. Mooney








Attorney for








The People’s Vanguard of Davis
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