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NOTICE OF MOTION AND MOTION FOR PRELTMINARY APPROVAL
TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT on July 12, 2012 at 1:30 p.m.. or as soon thereafter as
counsel may be heard, Plaintiffs and praposed Class representatives Susan Mainzer, James H.
Duval, and W.T. ("“Plaintiff") shall bring on for hearing before the Honorable Lucy H. Koh.
United States Districi Judge. in the United States District Courthouse, Northern District of
California, San Josc Division, Courtroom 8, 280 South First St., San Jose, CA, 95113, their
Motion for Preliminary Approval of Class Action Settlement.

The Motion seeks an Order: (1) granting preliminary approval ol the proposed
Stipulation of Settlement (the “Settlement Agreement™) between Plaintiffs and Defendant
Facebook, Inc. (“Facebook™ or “Defendant™); {2) provisionally certifying the Settlement Class,
as defined below, for settlement purposes only: {3) appeinting Plaintiffs as Class
Representatives and their counsel as Class Counsel; (4) approving the fonn and manuner of
notice to Settlement Class members and directing that the settlement notices be djsseminated in
the manner described in the Settlement Agreement; (5) establishing deadlines for requests for
exciusions from the Settlement Class (as defined below), and the filing of objections to the
proposed settlement: (6)appointing a Settlement Administrator: (7} finding that Facebook. Inc.
has complied with the Class Action lFaimess Act, 28 U.S.C. §1715, and (8) scheduling a
fairness / final approval hearing o consider the fairness of the Settlement. This Motion is based
on (his Notice of Motion, the attached Memorandum ol Law, the accompanying Declarations
of Robert 8. Ams. Steven R. Weinmann, Jonathan M, Jaffe, Fernando Torres, and Judge
Ldward A. Infante (Ret.); and the Settlement Agreement and its exhibits, and the pleadings.
Orders, wranscripts and other papers on file in this action; and any further evidence and

arguments as may be presented at the hearing ol this matter.
STATEMENT OF {SSUES
. Whether the Court should grant preliminary approval of the proposed Settlement

with Defendant Facehook, Inc., iucluding conditional certification of the Settlement

Class, authorizing Plaintilfs and Class Counsel to represent the proposed Settlement

-1-
PLAINTIFFS' MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT Case No. CV 11-01726 LHK




[l

il

Caseb:11-cv-01726-LHK Document181 Filed06/20/12 Page8 of 45

Class, because the Setlement Class satisfies the requiretnents of Rules 23(a) and (b)
of the Federal Rules of Civil Procedure, preliminarily finding that the proposed
Settlement is fair. reasonable, and in the best interests of the proposed Settlement
Class, and that it warrants nolifving the Settiement Class of the terms of the
proposed Settlement and of their rights 1n connection with the proposed Settlement.
and appoint Garden City Group as Settlement Administrator,

2. Whether the Court should approve the form and content of the e-mail and long form
notices ol settlement tor the Settlement Class (the “Settlement Nolices”), in
substantially the forms attached as Exhibits 2. 3 and 4 to the Setllement Agreement.
and whether the Court should direct the Settlement Notices to be disseminated in the
manner described in the Settlement Agreement, Section 3.3,

3. Whether the Court should establish deadlines for requests for exclusion from the
Settlement Class and the filing of objections to the proposed Settlement: set a
hearing date for the Fairness Hearing on Final Approval of the Settlement and its
erms, and for Plaimtiff’s motion for an award to Plaintiff's counsel for their
attorney’s [ees and costs and an award o Plaintiffs for their service in this action.

4. Whether the Court should find that Facebook has satisfied the Class Action Fairness

Act, 28 U.8.C. §1715 by providing the apprapriate notices,

MEMORANDUM OF LAW
1. INTRODUCTION

Plaintiffs Susan Mainzer, James H. Duval and W.T. bring this Motion for Preliminary
Approval ol Class Action Settlement. This class action involves the critical issue of proper
notice Lo users of social media as to their relationship to advertising anline, such that there is
notice and thercfore consent as to the use of thewr respective likenesses and names in
connection with advertising, Al issue in this case is defendant Facebook, Inc.’s new
advertising vehicle, “Sponsored Stories.”

Plaintiffs bring claims for their right of publicity under California Civil Code § 3344

and California’s Unfair Competition Law, Business & Professions Code § 17200 et seqg. They

5

PLAINTIFFS MOTION FOR PRBLJMINAR{’ APPROVAL OF CLASS ACTION
SETTLEMENT Case No. CV 11-01726 LHK




pot

Caseb:11-cv-01726-LHK Document181 Filed06/20/12 Page9 of 45

allege that their names and likenesses had been used without their prior consent in “Sponsored
Stories™ ads shown 1o their online friends on Facebook.com. Afler more than a year of hard
fought litigation, including two motions o dismiss, twenty-one depositions. and the briefing of
a motion tor class certification. the Parties enlered into mediation with the 1lon. Edward A.
Infante. the retired tormer Chief Magistrate Judge of the Northern District of California and
ultimately reached the proposed scttlement,

The proposed injunctive relief will provide significant benefits to the Class Members,
and to future Facebook members. This relief will include changes (o Facehook's website, (o
remain for at least two (2) vears, (o make it clear to all persons with Facebook accounts
(“Users™) and the parents or legal guardians of minor Users thatl their names and likenesses
may be used in “Sponsored Stories™ ads, thereby ensuring that Facebook has their consent (o
such uses. Further, the Settlement increases the ability of tUsers and parents to control the
extent 10 which their (or their children’s) actions may be used in Sponsored Stories. The
injunctive reliel thus includes relief in the form of (1) a revision of the Facebook terms
(Statement of Rights and Responsibilities, or *SRR™), scction 10,1 that clarifies to users that
they give Facebook permission o use their name and likeness in Sponsered Stories ads, (2) a
mechamsm that will allow users to see and control which actions they have taken that have led
to their being featured in Sponsored Stories ads. (3) additional provisions requiring that Users
under 18 vears of age represent that they have received parental consent to be fearuwred in
Sponsored Stories ads, (4) additional provisions obtaining consent from parents or legal
guardians of user under 18 yewmrs of age establishing their consent to have thes¢ minor Users
featured in Sponsored Stories: (3) additions to Facebook’s “Family Safety Center”™ that explain
Sponsored Stories ads and enable parents to prevent their children from being featured in
Spensered Stories ads, and (6) an opportunity for Plaintiffs® counsel to review Facebook’s
websile materials regarding advertising and ensure that Sponsored Stories are clearly identified
as ads. with the right to move the Courl to call for an independent audit (for which Facebook

will pay) if necessary.

.
~3=
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The Settlement aiso provides substantial value to the class. The changes to the
SRRs alone. including the mechamsm for excluding Class Member actions fromm Sponsored
Stories. have been valued by Plainliffs” expert economist Fernando Torres at $103.2 million,
based on an analysis of revenue generated by Sponsored Stories. Declaration of Fernando
Torres, $11.  In addition. Facebook has agreed to pay the substantial costs of notice and
administration, and a very large amount of money--$10 million--to go to ¢v pres recipients,
These recipients are entities which have been and are engaged in activitics which will benefit
the entire Class as well as the public at large, as they will advocate for issues such as the right
of protection of the Class members™ nght of publicity on the internet and specifically on social
media websites. The c¢p pres recipients also include entities which are dedicated o the
protection of the rights and welfare ol minor children, as they are afTected by social media in an
online context.’

Facebook has also agreed to pay the attorueys” fees and costs of up to $10 million and
$300.000, respectively, and service awards to the threc class representatives (each of whom
devoted substantial time in being depesed and answering discovery and monitoring the
litigaton) totaling $37,500, and ail costs of admintstration of the Settlement. The agreement as
to the amount of attorneys” fees and costs was reached after conclusion of the negotiation of the
amount and type of relief to the class. Neither lees nor the service awards reduce the amounts
benefitting the Class through ¢y pres.

This case presents the classic seenario for approval of certification and setilement of a
class action: millions of class members, and a policy or practice by the defendant which
Plaintiffs contend is applied uniformly to all class members. The proposed ¢y pres and
injunctive relief addresses the issues identified in the Complaint and will provide significant
benefits in terms of information available and remedying the asserted lack of consent issues.

The njunctive relief will clarify the ways it which Users™ actions may lead to their names and

' A settlement which provides damages (o individual class members is economically infeasible here. Facebook
eamed only, on average:*in gross revenue per Class Member from Sponsored Stories, FEven if
class members were given this entire amount, after the cost of administering the settlerment, there would be littie
lefl to distribite and the amounts would not be worthwhile Lo the Class Members. See infra Section IV{B).

b
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likenesses being included in Sponsored Stories ads. and they will have the tools to Limil further
appearances in Sponsered Stories ads.  The total reliel. put into monetary terms. is worth

$123.537.500.

I1. TERMS OF THE PROPOSED SETTLEMENT

The lerms of the Settlement are ay follows:
1. The Proposed Settlement Class
Plaintiffs request that, pursuant to the terms of the Settlement. the Court certify the

following proposed Settlement Class:

(1) Class:  All persons in (he United States who have or have
had a TFacebook account at any time and had their names, nicknames.
pseudonyms, profile pictures, photographs, likenesses, or identities displayed in a
Sponsored Story. at any time on or before the date of eniry ol the Preliminary
Approval Order.

(b)  Miner Subclass: All persons in the Class who additionally
have or have had a Facebook accoumt at any time and had their names, nicknames,
pseudonyms, profile pictures, photographs. likenesses, or identities displayed mm a
Sponsored Story, while under eighteen (I8) vears of age, or under any other
applicable ape of majority. at any time on or before the date of eniry of the
Preliminary Approval Order.

Setilement Agreement (“S.A.7), Arns Decl. Ex. 1, at §§1.2, 1.11. The Class definition sought
here differs slightly from that requested in the Second Amended Complaint (which also had
certain exclusions). in that it includes members who joined through the date of preliminary
approval of the settlement.? Plaintiffs requested in their Class Certification Motion and have
agreed to d lopger class period, because they determined that the applicable SRRs did not
change significantly. See infra page U1, Thus, it 1s and was Plaintills” contention that all

Facebook members are similarly situated when it comes te the issues of consent based upon

? The definition was: “All natural persons in the United States who had an account registered
on facebook.com as of January 24, 2011, and had thew names. photographs, likenesses or
identities associaled with that account used in a Facebook Sponsored Stories advertisement
(*the Class™}. Subclass of Minors. All persens in the Plaintifl’ Class who additionallv have had
their names, photographs, likenesses or identities used in a I'acebook Sponsored Stories ad
while under 18 years of age (“the Minor Subelass™).” Second Amended Complaint.y95. Ex. 1.

w3
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the representations by Facebook in the SRRs and the agreement with Facebook.”

2. The Cy Pres payments

Defendant shall deposit the total sum of Ten Million Dollars ($10.000.000) as the
Settlement Payment required by the Agreement in an interest-bearing Settlement Fund. within
00 days of the Final Setlement Date as defined in the Settlement Agreement. S.A., §§2.2, 1.7
These monies shall be paid in ¢y pres. the recipient(s) of which are (0 be determined by Class
Counsel and Facebook and approved by the Court. S.A., §2.2. The proposed recipients are
recognized leaders in the fields of online advertising, privacy, and/or safety. The list of
tentative recipicnts of the ¢y pres funds are set forth as Exhibit 1 hereto.

3. Injunetive Retief

The Partics have agreed to a stipulated injunction that will provide the relief described
below addressing and clarifying the issues of consent and control of the use of the Class
members’ names and likenesses. Previously, it was in Plaintiffs’ view impossible even for a
person who carefully pored over Facebook’s SRRs and Help Pages to discern exactly what a
“Sponsored Story” was, except that it was plain that Facebook distinguished them from **ads,”
stating expressly that they are “different from ads.” Ex. 17 (IHelp Center Excerpt).  Under the
terms ol the Settlement. Tacebook agrees to take the following measures within a reasonable
time not to exceed six months following the Final Settlement Date (after the Sertlement is

approved and the Judginent is final. Ams Decl. Ex. 1, 8.A. §§1.7, 2.1%:

2.1 Class Relief, Facebook agrees to take the following measures within a reasonable
time not to exceed six months foflowing the Final Settlement Date:

(a) Revision of Facebook’s Terms of Use. In addiden (o other changes Facehook
reserves the right to mahe to section 10.1 of its Statement of Rights and
Responsibilities, Facebook will revise section 10.1 to include language rcading
substantially as follows:

About Advertisements and Other Commercial Content Served or Enhanced by
Facebook

*“The class definition may be the one alleged in the complaint, or the class may be redefined by the courl, as
appropriate.”A. Conte & H. Newberg, 3 Newberyg an Cluss dctions § T:37 at 100-101 (West, 4th ed. 2002)(citing
cases).

_fy-
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Our goal is lo deliver advertising and other commercial or sponsored content, such as
Facebook Ads and Sponsored Siones, that is valuable to our users and advertisers. In
order lo help us do that, you agree to the following:

You give us permission to use your name, profile picture. content, and information in
connection with commercial, sponsored, or related content (such as & brand vou like)
served or enhanced by us. This means, for example, thal you permit a business or other
entity to pay us to display your name and/or profile picture with your content or
informalien. If you have selected a specific audience for your content or information.
we will respect your choice when we use it

If you are under the age of cighteen {18), or under any other applicable age of majarity.
you represent that at least one of your parents or legal guardians has also agreed to the
terms of this section (and the use of vour name, profile picture, content, and
information) on your behalf.

(b) User Visibility and Control Over Sponsored Stories. Facebook will create an
easily accessible mechanism that enables users to view the subsel of their
interactions and other content that have been displayed in Sponsored Stories.
Facebook will further engineer settings to cnable users, upon viewing the
interactions and other content that have been used in Sponsored Stories. to control
which of these interactions and other content are eligible to appear in additional
Sponsored Stories.

(¢) Relief for Minor Subeclass.

(i) Revision of Facebook’s Terms of Use. Facebook will revise its Statement of
Rights and Responsibilities to provide that Facebook users under the age of
eighteen (18), or under any other applicable age of majority. represent that their
parent or legal guardian consents to the use of their name and likeness in
connection with commercial, sponsored, or related content, as set forth in the
revised section 10,1 (provided above).

(ii) Parent Educational Information and Parental Contrel. Facebook will add a
clear, easily understandable description of how advertising works on Facebook
to its Family Safety Center (hitps://www.facebook.com/safety), and it will
review and to the extent reasonably feasible implement methods for
commuriicating the availability of such information to parents of minors on
Facebook. In addition, Facebook will add an easily accessible link in the Family
Safety Center to the tool it eurrently provides that enables parents to prevent (he
names and likenesses of their minor children from appearing alongside Facebook
Ads {cwrently available at
https://www facebook. com/help/contact/328678960533614) and Facebook will
extend this taol to enable parents to also prevent the names and likenesses of
their minor chiidren from appearing in Sponsored Stories. Finally, Facebook will
review and to the extent reasonably feasible implement methods for enabling
parents to utilize this tool through their own Facebook accounts, without

.7
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(d)

(e}

obtaining access to their children's accounts, where appropriate (i.e.. it the minor
has confirmed the identity of his or her parent or legal guardjan on Facebook).

Additional Educational Information. For a period of up to ninety (90)
calendar days foilowing the Final Settlement Date. Facchook agrees to make a
good faith effort to work with Plaintifts, through Plaintiffs” Counsel. to 1dentify
any educational or other information on www.facebook.com that in Plaintiffs’
view does not accurately or sufficientty explain how advertising works on
Facebook. Facebook will endeavor to clarify such language.

Compliance Audit If Court Ordered. For a pertod of two years following the
Final Settiement Date, Class Counsel shall have the right to move the Court, for
good cause shown, for an order requiring one third-party audil to confirm
compliance with the provisions of subparts (a) through (d) of Section. 2.1 of this
Agreement, and Facebook shall have the right to oppose such a motion. In the
event the Court requires such a third-party audil. Facebook agrees 1o conduct a
total of one such audit during the two-vear period at its own cxpense and provide
the results thereof to Class Counsel.

Nothing described in this Section 2.1 above will inhihit, prevent, or limil Facebook
from malking product changes, changes to its terms of use {currently referred to as the
“Statement of Rights and Responsibilities™), changes 10 product names or other
terminology, or other changes, from time to time. as it deems appropriate in the
conduct of its business, provided that such changes are consistent with the relief
described above, or to comply with the law.

4,

Seulement Agreement, §2.1, Ams Decl, Ex. 1.

Costs of Settlement Admiuistration.

Facebook has agreed to pay all reasonable Administration Expenses, S.A., §2.6.

5,

Plaintiffs” Litigation Costs and Fees

Subject o the Court’s approval al a Fed. R. Civ. P. 23{(h) hearing, five days after the

6.

Final Settlement Date (as defined in 8. A. §1.7), Defendants shall pay the Class Counscl’s
attornevs’ fees and costs in an amount not to exceed $10,000.000 and $300.000, respectively.
with respect to the Settlement of the claims of all Sctilement Class Members. This amount will

be paid separate from. and in addition to. the Settlement Fund. Settlement Agreement. §2.3,

Service Payments to Class Representatives

Within fourteen {14) calendar days after the Finat Settlemenl Dale, providing Class

Representatives have given Faccbook certain tax documents, and subject to Court approval,

Service Payments in a total amount not o exceed $12.500 will be paid 1o cach of the Class

8-
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Representahives. S.A. §2.4.

7. Release By Settlement Class Members

Following entry of Judgment, and upon the Final Setutlement Date. as detined in the
Settlement Agreement. the Settlement Class will have yreleased the “Released Parties”™ from the
“Released Claims.” all as defined 1n the Settlement Agreement. including a waiver of
California Civil Code § 1542, S.A., § 4.2, The Release claims as delined. will include all
claims raised or whieh could have been raised in the Complaint based on the factual
allegations.

8. Notice

Starting no later than thirty (30) calendar days after entry of the Preliminary Approval
Order. the Settlement Administrator will set up a website and post the Long Form Notice.
SAL 8833 (a). No more than 30 days following entry of prder, Facebook or the Settlement
Administrator will begin transmitting the Email Notice by email to each Class Member
(including Minor Subclass Members) for whom Facebook has a valid email address, including
persons who previously indicated that they do not wish to receive any communications [rom
Facebook. S.A., §3.3(b)1). Allernatively. Facebook will transmilt the Email Notice through
the domain of www.facebook.com. which may include use of Facebook’s onsite messaging
service or other distribution mechanisms that Faccbook uses to advise users of important
updates, to each Class Member (including Minor Subclass Members). S AL §3.3(a)(i1). A
summary notice will also be published {i)once in an insertion in the national Monday-
Thursday edition of USA Today. and (1) once by transmission through PR Newswire’s US|
distribution service. S.AL §3.3(c).  Facebook shall have up to 90 days after entry of
prehiminary approval of order to complete the dissemination of the Short Form Notice.
1. STATEMENT OF FACTS AND PROCEDURAL HISTORY
A, Faets Concerning Defendant Facebook, Inc,

Facebook is the world’s largest social networking site which penerates most of 1t

9.
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revenue from advertising. Second Amended Complaint (*SAC™) § 13" Facebook has over
153 mullion Members in the United States: over 51 million ol these are minors. /d.

On January 25, 2011, Facebook launched a new adverlising service called “Sponsored
Stories.” EX.22|RI'A Response No. 1.3}, Since thal time. when a Member posts, “Likes.”
“Checks-in™. or uses an application or game, and lhe content relajes (o an ad campaign in
some predetermined way. the Member's profile 1image and name may appear, along with
content created by TFacebook. as an endorsement in what Plainliffs contend is a paid
advertisement on the pages viewed by some or all of the [riends of that Member. These
Sponsored Stories ads typically appearcd in the vight-hand columm along with other ads which
have been paid for by Facebook’s advertisers. More recently. Sponsored Stories ads have
been displayed in the Newsfeed column wheve they are denoted as “Sponsored.” They do not
appear on pages seen by the Members whose names and/or likenesses are being used. See Ex.
7. Ex. 4.

The Sponsored Stories ad service is already enabled for all Members when they sign up,
and Plaintiffs contend that Members are unable to opt-out of the service. Lixs, 5. 24-26: Ex.
6, Yang Dep Tr.. at 140:3-6; Ex. 23, Squires Dep. Tr.. at 302:20-303:02. The most common
action that lcads (o an appearance in a Sponsored Story ad, is clicking on a Facebook Like
button anywhere on the Intetnel. Reasons lor doing so include heing able (o thereby take
advantage of some offer, or simply in order to be able fo see content on a page

At any given time, only a single user agreement was in effect between Facebook and all

Class members in the United States. See Ex. 6, Ana Yang Muller Deposition, 166:11-168:9:
169:3-17 That agreement applied unifonnly to all Class members during the time period in
whigh 1t wag in effect. fof. The user agrecment has been modified over time, but only one is in

effect at a given time. /d. The terms of use effective during the Class Period thus far (generally

* Declaration of Steven R. Weinmann. Ex. ). All references which are designated only with “Ex.” and a number
are citations to exhibits 1o the Weinmann Declaration; exhibits o other persons’ respective declarations are 50
identified.

* Facebook's Amended Resp, And Obj. Ta Plainti(fs* First Set O Interrogatorics. Response w lnterrogarory No,
13, Ex. {0.

-10-
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referred 1o as the Statement of Rights and Responsibilities, or “SRR™Y are listed in the {oolnote
below by the date each went into effect and superseded the prior version.” The SRR contains a
choice of law provision (hat establishes California law as the exclusive law which applics to
any claiin or dispute relating to user’s use of the Facebook service,

The current SRR provides in part that:

10. About Advertisements and Other Commercial Content Served or
Enhanced by Facebook

Our goal is to deliver ads and commercial content that are valuable to our users
and advertisers. 1n order to help us do thal, you agree 1o the following:

. You can use your privacy settings to limit how your name and profile picture may

be associated with commercial. sponsored, or related content (such as a brand you

like) served or enlianced by us. You give us permission to use your name and

profile picture in connection with that content. subject to the himits vou place.

We do not give your content or information lo advertisers without your consent.

3. You understand that we may uot always identify paid services and
communications as such.

[

Ex. 21. Plaintiffs contend that peither this version of the SRR nor any of the previous versions
of the SRR disclosed to Members the fact that they may appear in Sponsored Stories ads or
sought their consent as to appearances in Sponsored Stories. Plainti{fs further contend that a
problem with the voluminous “Help Center™ (hundreds of linked pages) and the Setiings arose
from Facebook’s failures to notify users of the addition of Sponsorved Stories. Prior to the
advent of Sponsored Stories. users that visited the “IHelp Center”™ for the topic “Where can |
edit my privacy settings for ads?” were told “You can edit your ad privacy settings through the

“Account Settings” link at the top of any page within 'acebook or by clicking here.” (Exhitbit

. 8) If a Facebook user clicked on that link, they were taken to a page where they were given the

ability to “opt-out”™ of appearing in all advertisements, Users who did this believed that they

had successtully prevented their likeness from being paid with ads. This meant that members

°SRRs lor the Class Period thus far {extending back to when Class members joined) are: May
24, 2007—December 21, 2009, “Terms of Use™ SRR for December 21, 2009—April 22,
2010, SRR for Apnl 22, 2010—August 25, 2010,; SRR for August 25, 2010—CQctober 4.
2010,0ctober 4, 2010—Apri] 26. 2011; SRR for Aprd 26, 201 1—August 25, 2011 (current)).
xs. 16-21.

-1 1-
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who had disabled their appearance in ads. were still eligible to appear in Sponsored Storvies.
even Llhough they likely believed they were not appearing in advertisements.  Facebook’s
“Help Center” in some areas states (hat Sponsored Stories are “diflcrent” than Facebook Ads,
thus, Plaintifts allege, leading 1o further confusion. See Exhibit 16. Exhibit 17.

B. Facts Concerning The Class Representatives

Prior to January 1, 2011, Susan Mainzer uploaded a Facebook Profile picture of herself
that clearly bears ber likeness. Iix. 7. On March 22, 2010, Ms. Mainzer clicked on the
Facebook “Like™ bufton for UNICEF USA. Ex. 7 ; Ex. 8 Mainzer Dep. 62:11-16. 72:4-17:
77:23-78:12. Ms, Mainzer's name and profile pieture appeared in a UNICEF Sponsored Story
on tacebook.com and displayed to her Friends. Ex. 7. She was not paid for her appearance in
that ad, or [or her appearance in others since then. Ex. 9 (Mainzer Response to Int. Nos. 8,
11).

James H. Duval, a minor at the tume {(he tmed 18 m 2012), prior o January 1, 2011,
uploaded a Facebook Profile picture of himsclf that clearly bore his likeness. Ex. 11. Mr.
Duval appeared in Sponsored Stories shown to his Friends. Ex. 2. Three days after Facebook
launched Sponsored Stories ads—eight weeks after he clicked on the “Like™ button—Mr.
Duval (unbeknownst to him) began appearing in Spousored Stories about Coca-Cola, shown to
his [riends. Ex.]4. At no point did Facebook seek or obtain consent from his parents or other
legal guardians to use his name or likeness as required under California law. He was not paid
for his appearance in any ads. Ex. 15

Sometime prior to January 1. 2011, representative “W, T, a minor at the time, uploaded
a Facebook Profile picture of himself that clearly bears his likeness in the form of &
photograph. On Dec. 11, 2010, W.T. clicked on the Facebook “Like™ button for Craftsman,
Ex. 14. On or about March 20, 2011 W.T. (unbeknownst to him) began appearing in ads. See
Ex. 3. W.T. was not paid for his appearance in any of those ads. Ex. 5.

C. Procedural History

This action was filed in Santa Clara Superior Court on March 11, 2011, Plaintiffs

amended o add a subelass of minors on March 18. 2011. The case was therealter removed 1o
2-
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lederal court on April 8. 20011, Following an imitial Motion to Dismiss afler removal,
Plaintiffs amended the Complaint: the operative Complaint is the Second Amended
Complaint. Facebook [iled a second Motion to Dismiss, which was denied on December 16,
2011, Plainliffs filed their Motion for Class Certification on March 29, 2012, and their Reply
on May 3, 2012. The Motion was [ully briefed at the time the Pariies™ original Term Sheet
was entered into on May 22, 2012,
n. Discovery

The discovery in this case has been extensive. There have been twenly-one (21)
depositions taken in this action, including 7 experts and aver 4,263 pages of transcripts. Arns
Decl., §29. These included key personnel of Facebock involved in the development of
Sponsored Stoties ads and persons mest qualified to discuss the workings of Facebook’s
systems, Declaration of Robert S. Arns, 429-30. Plainufls® Counsel prepared and served 11
sets of Requests for Production of Documents, for a combined total ol 214 individual requests,
upon Defendant: six sets of Requests {or Admission. a total of 249 requests; and 25
Interrogatoties. Arns Decl., 1934-36. The documents produced by Facebook inciuded many
“natively produced™ PowerPoint documents and e-mails. The document demands resulted in
over 200,000 pages being produced by Facebook. not counting responses to third-patly
subpoenas served by Plaintiffs. fd.. 134, Plaintiffs issucs subpocnas to five third pardes. Ams

Decl., $37.

Plaintiffs" Counsel reccived. analyzed and responded to 105 interrogatories from
Facebook. Ams Decl. 440. Responding to these interrogatories involved extensive
communication with the plaintiffs. verification of their answers, and service of the responses.
The demanding task resulted in over 275 pages of inital and supplemental responses from
named plaintiffs. Arns Decl., §40, Counsel received, analyzed and responded to 269 Requests
for Production of Documents from Defendant: as well as 351 Requests for Admissions from
Defendant which were reviewed, analyzed and responded to. /i §941-42.  The requests
resulted in the production of over 7.000 pages of documents by Plaintiffs. Declaration of

Edward Infante, §3.  Plaintiffs and their guardians have dedicated at least 150 hours of time

« 13-
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staying informed, responding 1o discovery requests and being deposed. Declarahion of Jopathan
M. Jaffe. 9 9-11.
E. Settlement Negotiations

Plaintiffs and Defendant Facebook mediated the case at JAMS in San Francisco, before
the Lon. Edward A. Infante, the retired former Chief Magistrate Judge of the Northern District
of California. on March 1, 2012. Plaintiffs™ seftlement conference statement was 231 pages
long, and they also provided an exccutive summary 28 pages fong. Ams Decl., 2. The case
did not settle at that time. buy the Parties achieved a better understanding of one another’s
position.  Subseqguently. lead counsel for both parties continued to negotiate. with the mediator
being kept apprised at all tires of the status, l. §4. Eventually a framework for settlement was
developed between Facebook and counsel for Plaintiffs.

IV. THE COURT SHOULD GRANT PRELIMINARY APPROVAL OF THE
SETTLEMENT

A. The Settlement Meets All Requirements For A Presumption Of Fairness

At the preliminary approval stage the Court determines only whether “[1] the proposed
seltlement appears to be the product of sertous. informed. non-collusive negotiations. [2] has no
obvious deficiencies, [3] does not improperly grant preferential (reatment to class
representatives or segments of the class; and [47 falls within the range of possible approval,”
such that it is presumptively fair, and it 1s thetefore worthwhile to give the class notice of the
settlement and proceed to a formal fairness hearing. Alvarado v, Nederend, Wo. 1:08-CV-
01099, 2011 U.S, Dist. LEXIS 2326, at *14-15 (E.D. Cal. Jan. 11. 2011), quoting i re
Tableware Antitrust Litig., 484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007). The proposed
Settlement meets each of these requirements.

The proposed settlement 1s a product of arm’s length negotiations by Plaintiffs” counsel

well-versed in class actions and thus is entitled o an inflial presumption of’ faimess. See

Alvarado, 2011 U.S. Dist. LEXI1S 2326, al *15. As noted above. the discovery was hard-fought

and involved over 200.000 pages of documents, and 2] depositions as well as a motion to

compel and two motions for protective orders. See supra page 13, and Arns Decl, §429-34.
e
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Furthermore, there were two rounds of motiens to dismiss. wilth Plaintiffs amending in
response to the first and prevailing on sccond. There were seven experts who were deposed in
connection with the ¢lass certification motion. Arns Decl.. § 31-32There is no evidence of fraud
or collusion in the settlement ncgotiations, which were conducted at arms’™ length. and initiated

in mediation before Judge Infante, a respected retired Magistrate Judge for the United States

District Court for the Northern Distict of California and experienced mediator with JAMS.

Ams Dect., 94 Infante Decl 2.

“*Great weight' 15 accorded 1o the recommendalion of counsel, who are most ciosely
acquainted with the facts of the underlying hugation. This is because “parties represented by
competent counsel are better positioned than courts to produce a settlement that fairly reflects
each party's expected putcome in the litigation.” Thus, ‘the tnal judge, absent fraud. collusion.
or the like, should be hesiant to substitute its own judgment for that of counsel.”™ Nar'l Rural,
221 F.R.D. a1 528 (citations omitted). Here. in investigating this action thoroughly, Class
Counsel has demonstrated a high degree of competence in the litigation of this case. and
strongly believes thal the Settlement 1s a fair, adequale. and reasonable reselution of the
Settlement Class's disputes with Defendants and i1s preferable to continued litigation.  Arns
Dect., 9957, In Plaintitfs’ counsel’s view. the Seltllement contains no obvious deficiencies: it
provides class relief to address all of the violations alleged in Plaintitf’s complaint, as well as
issues which came to light during discovery. and does not provide for attorneys® fees at the
expense of the class. Arns Decl., §56. Nor does the Settlement grant preferential treatiment to
the class representatives or any segment of the class, with the exception of the proposed
lncentive awards for the class representatives. Each class nember is entitled to the same type
of relief.

The settlement falls within the range of possible approval as it accomplishes much of

what Plamtiff sought in the lawsuit now-—without the risk of a denial of class certification. an

Ladvetse grant of summaty judgment or adverse verdict at trial. See Alvarado, 2011 U.S, Dist.

LEXIS 2326, at *16-17 (1o evaluate the range of possible approval, courls primarily consider
the value provided by the settlement against the claims’ expected recovery if tried). Numerous
15-
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faclors further support the fairness of the settlement. including (1) the substantial amount
offered in settlement. and (2) the risks of continued litigation.

1. The Total Amount Offered In Settlement 1s Valued At $123,537,500.

The proposed Seftlement Agreement merils preliminary approval grven that, among
other things, 1t provides for a Seltlement Fund of $10 million for ¢y pres, which will not be
diminished by attorneys' fees or cost of nolice or the proposed service award, and injunctive
relief which squarely addresses the key issues in Plaintiffs” Complaint. which will be in place
for two years, S.A.. §2.2, and has a value of $103.2 million. Declaration of Fernando Torres.
911. “In assessing the consideration obtained by the class members in a class action selitlement,
*[1}t 1s the complete package taken as a whole, rather than the individual component parts, that
must be examined for overall fairness.” In this regard, it 15 well-settled law thal a proposed
scttlement may be acceptable even though it amounts to only a fractton of the potential
recovery that might be available to the class members at trial.™ Nat! Rural Telecomms. Coop.,
supra. 221 F.R.D. at 527 (citations omitted). The proposed Settlement Agreement. taken as a
whole, 1s fair, as the value of the relicf provided [or exceeds $§23 million (as detailed below).

a, The Injunctive Relief Is Valued at $103.2 million.

The injunctive relief is designed to provide notice to Facebook’s members of the
potential consequences of certain actions taken on Facebook. The injunctive relief will ensure
that the Members are apprised of the existence and mechanics ol Sponsored Stovies ads. and
they will then also be capable of taking steps to Limit their appearance 1n those ads. See S.A..
§2.1 (b). California Civil Code §3344 is intended to require parties to seek prior consent from
individuals, before using names and likenesses in ads, and expressly requires prior consent
guardian or parent for minors. The relief also furthers the goals of California’s Unfair
Corapetition Law, Business & Professions Cade §17200 et seq. Section 17203 “authorizes the
court to fashion remedies to prevent, deter. and compensate for unlair business practices.”
Cortez v. Puralator Air Filtration Products Co.. 23 Cal, 4th 163, 176 (2000).  The changes o
the SRRs, and other pages on Facebook to make it clear thal Sponsored Stories are
advertisements and that users may be featured in them if they take certain actions, will remedy

16
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the situation where Plaintiffs identificd that there was vno such disclosure and/or that the
disclosures were inadequate or allegedly fraudulent (in the context of section 17200
jurisprudence, which does not require infent to decetve. actual deception, or damage in a
“lraud™ case. see, e.x., Blakemore v. Super Ci.. 129 Cal, App. 4th 36. 49 (2005)),

The injunctive relief is invaluable o the class as it would not be possible for the
individual class members to negotiale better terms on an individual basis. In order o place a
real-world baseline value on the relict. however, Plaintiffs” experl economist Fernando Torres
calculaled the estimated actual value that the use of the Class Members™ names and likencsses
in Sponsored Stories ads contributed 10 Facebook's revenue in the year 2011 to be
approximawly_ Fernando Torres Decl, §11. Assuming ihis number constitutes the
average monthly revenue generated for Facebook by the use of the class members in Sponsored
Stories ads, he caleulates the estimated value for the next 17 months is approximately-
B 0  This amounts to -l per month. [d.. §i2.

As noted above, the class members now by virtue of the injunctive relief changes have
the opportunity, by using the new features to alter who sees advertisements featuring them, to
control the use of what is essentially a .-month advertising asset, Torres Decl., §12.
Assuming Facebook would continue to deny users the ability to negotiate from the incrementai
revenue their use in Sponsored Stories ads generated for Faceboak for approximately the same
duration in time as has already passed, (since January 25. 2011). the value of the injuncrive
relief is $73 million at a minimun for the next 17 months alone. Jd. The total relief ig
accordingly valued at $103,200,000.

b. The ¢ty pres, pavments, attorneys’ fces and service awards, and notice and

administration costs are worth over to $20 million

As noted above, Facebook in the Settlement Agreement has committed to fund cy pres
pavments of $10 mifhon. S.A. §2.2. Furthermore, it has agreed to pay subject to court
appraval, and to not oppose and to pay altorneys™ tees ol up to $10 million. and costs of
$300,000. S.A.. §2.3. The attorney’s fees and service awards are in addition to the ¢y pres
recovery. and thus provide additional value to the Class. Chaves v. Netffix. Inc.. 162 Cal. App.

A7
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4th 43, 50 (2008) (value of atlorney’s fees included in placing valuation on settlement).
Facebook will also bear the cost of netice and administration (monitoring objectors and opt-
ouls), a further significant value to the Class. 5.A. §2.6.  As set forth in detail below. this case
does not lend itself to individual damages awards.

¢, The Service Awards to the Class Representatives are reasonable and valuable.

Facebook has agreed to pay service awards totaling $37.500, subject to coust approval,
which includes $12,500 for each of the Class Representatives, S.A.. §2.4. Class representatives
“are eligible {or rcasonable incentive payments,” after consideration of relevant factors.
including the actions the representative has taken to protect the interests of the class and the
degree 1o which the class has benefited from those actions. Staron v Boeing Co., 327 T .3d 938,
977 (5th Cir. 2003). Plaintiffs have provided documentary discovery, had their depositions
taken at length. and monitored the progress of the action, and attended the mediation, and
should be rewarded for taking the initiative to file the action, and for their role in reaching a
Settlement providing for valuable relief to the Settlement Class. Arns Dec).. 4117, 33; Jaffe
Decl., 99 9-11. In addition. Ptaintiffs by litigating this case potentially exposed themselves to
the fee-shifting under Civil Code §3344. Jaffe Decl.. §412-15. Indeed, the Ninth Circuit has
approved incentive awards Lo class representatives that far exceed the modest award proposed
to be awarded Plaintiffs, $12,50G cach. Sraton, 327 F.3d at 976-77.

2. Risks Of Further Litigation

Approval of a settlement is proper where “the settlement terms compare favorably 1o
the uncertainties associaled with continued litigation regarding the contested issues in this case
[including where] . . . the Settlement provides Class Meinbers with a meaningful business
resplution regarding contested issves,” Natl Rural Telecomms. Coop. v. DirectTV, inc., 221
R 5230 526 (C.D. Cal. 2004Y"*Nar'l Rural”y. Comparing the uncertaintics of future
litigation against the tisks detailed below, settlement on the terms proposed is clearly
warranted.

Plaintiffs faced sigmficant risks in pursuing these claims. including, inrer alia.
conflicting views with Facebook on liability and issues on appeal as well as vastly differing

18-
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analyses and assertions regarding the scope. dollar amount and legal basis on which to recover
polential damages. Decl. of Judge Edward A. Infante (Ret.}, 995-15. These factors made it
apparent that [itigation of these issues would continue 1o be hotly contested, perhaps for many
years In the appellate courts, and that both sides would face substantial litigation risks. {d.
Further, the issues of class certification. tmplied consent, and minor consent (particuarly in
light of the transfer order from the Southern District of Ulinois in £K.D v Facebook, |now
C.MD v Facebook, No. 12-¢v-01216-1.HK] by Judge Patrick Murphy, applying the Facebook
Statement of” Rights and Responsibilities to minors) present challenges for Plaintiffs (o
ultimately prevail on in the end. /d., 913.7

The Hon Fdward Infante. (Rel.) identified the following arguments which Facebook

has made and which it could make on summary judgment or at trial should the case continue:

¢ The defense of implied consent. Infante Deel., §8. The continued use of facebook.com by
members, Facebook has argued, has led to increasing amounts of awareness by members
of Sponsored Stories ad by virtue of the members having seen such ads, raising the
possibtlity of a finding of implied consent. Infante Decl.. §8.

» Facebook Members™ use of pseudonyvms as opposed to their actual (legal) names and (he
posting of images as “profile pictures™ which arc not the likeness of the individval Class
members. Infante Decl., 9.

¢ The contention (rejected by the Court on the Motion to Dismiss, bul uvailable for summary
judgment or appeal} that the claims are preempted under the Communications Decency
Act, 47 US.C. § 230 ("CDA™). and that the “newsworthy” exemption of Cal. Civil Code §
3344(d) grants an exception lo the consent requirement of subdivision (a), tor use ol a
likeness “in connection with any news, public affairs, or sports broadcast or account, or
any political campaign.”™ Infante Decl.. §13.

" Pursuant to Cal. Civil Code §3344 Plaintiffs must prove /(1) lhe defendant's use of the plaintilf's identity: (2) the
appropriation of plaintif’s naime or likeness to defendant’s advantage, commercially or otherwise: (3) lack of
consent; and (4) resulting injury.’ [Citation )" (/bid) “To prove the statutory remedy. a plaintiff must present
evidence of ‘all the elements of the comnion law cause of action™ and must also prove "a knowing use by the
defendant as well as a divect connection between the alleged use and the commercial purpose.” {Jhid.}.”
Orthopedic Sys., e, v. Schiein, 202 Cal. App. 4th 329, 5344 (20117 (quoting Downing v. 4bercrombie & Fitch.
265 F.3d 994, 1001(%th Cir. 2001)), Prool of the § 3344 ¢laim will also provide the prool for the UCL claim
under Busmess & Professions Code § 17200 et seq. Smith v. Wells Fargo Bank, 135 Cal. App. 4th 1463, {480
(2006) {(quoting Cel-Tech Comme'ns., Inc. v LA Cellular Tel Co., 20 Cal. dth at [80). The UCL claim is
“borrowing” section 3344, Claims bave also been made under the “unfair™ snd “fraudulent” prongs, specificaily
targeting the Tailure to disclose the fact that certain acsions would potentially result in Members’ inclusion in
Sponsored Stories ads,
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e Facebook has also raised a defense under the Children’s Online Privacy Protection Act. or
COPPA, 15 US.C. § 6502, in other matlers and could raise the defense n this case. Jd.

» The risk that the Court might not be inchined to order the types of changes (o TFacebook's
practices that Class Counsel has been able to negotiate. Infante Decl.. §15.*

Class certification posed a potentially difficult hurdle. 1n its opposition to the Motion
[or Clags Cerlilication, Facebook argued that California Civil Code § 3344 was not intended by
the Legislature to be brought as a class action. Plaintffs’ methods [or proving damages would
also have to be accepted by the Court and tier of fact, in order for class certification to be
granted and to uitimately prevail at trial. A smaller class size or class period could also have
resulted, or the class could have been certificd for only certain of the claims, such as for
injunctive reliel only. California Civi) Code § 3344 also includes a prevailing party attorneys’
[ces provision. This is obviously a substantial risk of litigation in this casc, and Facebook has
pursued such claims in otber cases.

While Plaintiffs deny that any ot Facebook's contentions have any merit, they are still
risks inherent 1n {urther litigation, particularly as the facts and laws at issue present a casc of

first impression and the laws are subject (¢ interpretation.

B.  This Case Presents Ideal Circumstanees Appropriaic For Cy Pres Distribution In
Place of Damages Awards To Class Members

The lacts of this case do not lend themselves to the distribution of an award of
meaningful monetary relief to the individual Class members. The average gross revenue that
Facebook eamed per class member was (}n]y_ in 2011, Moreover, the size of
the award which would be necessary 1o provide each Class member in a nationwide class with
an amount of money such that they would be likely to be interested in secking out the award
would just be 1oo large. Facebook.cam has over 153 million Members in the United States;
over 51 miltion of these are minors. Second Amended Complaint, §13. Even assuming that the

(lass of persons who actually appeared in Sponsored Stories ads is 100 million members, and

! as Judge [nfante notes: “Couris are understandably reluctant to micre-manage the business of defendaats. In a
settlernant. Facebook and Class Counsel are belter abie to work together (o craft stringent. but nol unworkable.
solutions lo Whe issues alleged in the Complaint thai would the Courl with advice from a victorious Plaintifl and
resistance from a losing Defendant.” Infame Decl., §15.

20~
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I| that each person only appeared in one ad campaign, a damage award ot |Gz o cach

Class member would be _ Infante Decl., 717. _ would be more
meaningful, but still would represent a very small amount Lo each Class member and would
require a settlement fund of a billion dollars. /.’

Thus. the only real way to provide consideration with meaning for the Class is to have
FB provide funds, through ey pres funding of $10,000,000 and distributions 1o groups whose
charters set out actions and programs relevant (o advocacy as to the purposes for which the case
was brought. and thus to ensure that the concerns vaised in the suit are thereby continued to be

monitored. advanced and protected for years to come, Infante Decl., 1919-21.

1. Case law supports the usc of ¢y pres awards in place of damages.

The Court of Appeals for the Ninth Circuil. and otber jurisdictions, have recognized that
in some cases, the inability to award meaningful amounts in damages to class members justifies
the use of ¢y pres to further the interest of a class. In Catada v. Resurgens Capital Services
L.P.,No. 08CV2401 2010 [).S. Dist. LEXIS 63501 (S.D. Cal. June 22, 2010), for example, a ¢y
pres only settlement was approved where the amounts available to the Class would have been
trivial when divided among the class members (about 13 cents per class member), The Ninth
Circuit has also explained that “when a class action involves a large number of elass mentbers
but only a small individual recovery, the cost of separately proving and distributing each class
member’s damages may so outweigh the potential recovery that the class action becomes
unfeasible. . .cy pres distrihution avoids these difficulties. . federal courts have frequently
approved this remedy in the settlement of class actions where the proof of individual claims
would be burdensome or distribution of damages costly.” Six Mexican Workers v. Ariz. Citrus
Growers, 904 T .2d al 1305 (citations omitted); In Nachshin v, AOL, 663 T.3d 1034, 1037 (9th
Cir. 2011). the Ninth Circutt rejected a proposcd ¢y pres rectpient because the proposal was for

recipients who were “geographically isolated and substantively unrelated charities,” while

* Further, putting aside all of the uncertainties as to liability discussed above. the potenrial statutory damage award
under Cal. Civil Code §3344 would be of such size thar it could potentially serve as a basis for appeals by
Facebook on due process grounds. This would be similar to the arguments which led to a ruling that punitive
damages must be proportional 10 the wrong. Infanie Decl., §i7; see BMW of V. 4Am., Inc v, Gore, 317 1.5, 559,
575101996).
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approving of the concept in principle. This is in contrast however (o the action at bench, where
the proposed ¢y pres recipients have a nationwide reach.

Circuit Courts across the country have also noted their approval of or adopted the
“Iinfeasibility™ test (the use of ¢y pres awards where cconomic damages is infeasible) and
approved settlements which consisted of “cy pres only awards™ in licu of damages, or awards
of cy pres where [unds available would not resuit in meaningful individual awards even if large
in the aggregate. See In re Pharm. Indus. Average Wholesale Price Litig., 588 F.3d 24, 34 (1st
Cir. 2009). Masters v. Wilhelimina Model Agency. Inc, 473 F.3d 423, 436 (2d Cir,
2007)(recognizing the principle but holding that the case at beneh did not meet the criteria for
cy pres distribution); In re Holocaust Vicrim dssers Litig., 424 1.3d 132, 146 (2d. Cir. 2005)
(“distribution would have resulted in the payment of literally peanies to each of the mitlions of
mndividuals who would fall into the Looted Assets Class....[W]e have previously alfirmed the
District Court’s use of a ¢y pres remedy in this case™); Bebchick v. Pub. [tily Comm'n, 318
F.2d 187 (D.C. Cir. 1963) (impossibility of individual refunds for train and bus tickets led to
the creation of a fund to benefit public transit viders): xee alse In re Merlife Demutualization
Litig.. 689 F. Supp. 2d 297, 323 (E.D. N.Y. 2010)cy prex allocation of $2.5 million where
administrative costs of distributing it would reduce payments to $2.00 per claimant). In Boyle
v, Giral. 820 A.2d 561, 569 (D.C. 2003), an antitrust casc concerning vitamin products. the
District of Columbia Cowt of Appeals approved a ¢y pres only award to organizations
promoting the health of District of Columbia residents where only $1 would have been

available for each Class member. The Court of Appeals noted:

Such distributions, including the entire amount of the consumer settiement fund
rather than just the vesidue, arc being used or advocated imcreasingly where
direct distribution of settlement funds to individual class members is impractical;
and where important consumer goals, such as disgorgement of ill-gotten pains
trom and deterrence of future over-pricing and manipulation of market allocation
by the offending entities. can be achieved. . . . We are salisfied that the fund will
benetit conswimers,

Id. at 569 (emphasis added). See also In re Heartland Paymeni Svs., Inc.. No. 09-2046 2012

(S ULS. Dist. LEXTS 37326 (8.3 Tex. March 20, 2012)(approval of a ¢y pres award of §1 million
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in settlement where anly 290 valid claims oot of a class of 130 million persons whe had
suffered from a data securily breach by hackers as to their payment cards).

The Amernican Law Institule has also expressed approval of the use of ¢y pres m such
circumstances, where even though the class members can be identified through reasonable
effort. (a) the distributions are insufficiently large to make individual distributions
economically viable, and (b) the case 15 not one where funds remain after distributions because
some class members could not be identified or chose nol o participate). Principles of The Law
of Aggregate Litigation. § 3.07 (a), (b} A.L.L. (2010)(emphasis added}("'The P.O.AL™). Ina
case such as this, The P.O.A L. advises rthat 1l 1the court finds thal individual distributions are
not economically viable, “the settlement may utilize a cy pres approach.” The P.O.AL, § 3.07
(c).

The mstant case presents just the sort of situation for which the ¢y pres doctrine 1s well-
suited.  As noted above. the total amount that Facebook earned from Sponsored Siories for all
of 2011 was on average only -per Class Member. Thus, the amounts which would be
available for individual Class Members in actual damages are not significant enough, and
cammot be significant enough for the entire Class (o receive a meaninglul amount in damages.
Thus. since neither subsections (a) nor (b) of The P.O.AL.. § 3.07 are fulfilled (the
distributions are not large cnough to make individual awards viable, nor is this a case where
there 1s remainder after distribution due to lfack of participation or missing class members),
distribution to the class members would be cconomically infeasible. ¢y pres is appropriately
used under the American Law Institute guidelines.

2. The proposed cp pres recipients are appropriate under the Ninth Cireui(’s
standards

In this case, the proposed ¢y pres recipients are consonanl with the rules in the Ninth
Circuit. Ninth Circuit case law has held as follows:

“The ¢y pres doctrine allows a court to distribute unclaimed or non-distributable
portions of a class action settlement fund to the "next best” class of beneficiaries. Cp
pres distributions aust account for the nature of the plaintiffs' lawsuit, the
objectives of the underlying stafutes, and the interests of the silent class
members, including their geographic diversity.”

223
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Nochshin, supra, 663 F.3d at 1036 (ciing See Six (6) Mexican Workers, supra, 904 F.2d al
1307-08 (9th Cir. 1990)emphasis added).

The proposed recipients meet each of these requirements, The proposed cy pres grants
here will be o address issues of the commercialization of personal information enline. and wiil
go to organizations which are involved in educational outreach that teaches adults and children
how 1o use social media technologies safely, or are involved in research of social media. with a
focus on critical thinking around advertising and commercialization, particularly of the
commercialization of children. They will be of use to all Facebook users and children and

parents nationwide.

V. THE PROPOSED SETTLEMENT CLASS SHOULD BE CERTIFIED FOR
SETTLEMENT PURPOSES AND PLAINTIFF'S COUNSEL APPOINTED AS
CLASS COUNSEL

Before granting preliminary approval of the setilernent, the Court should determine that
the proposed settlement class provisionally meets the requirements of Rule 23. See dmchem
Prods., Inc. v. Windsar, 521 U.S. 591, 619-20 (1997); Manual for Complex Litigation {Fourth)
§ 21.632 (2012). The prerequisites for certifying a class are (1) numerosity, (2) commonality,
(3) typicality, and (4) adequacy of representation, each of which is satisfied here. See Fed. R.
Civ. I, 23(a). Plaintiffs bear the burden of cstablishing that all four requirements of Rule 23 (a)
are met. as well as one requirement of Rule 23(b). Zinser v. Accufix Research Insi., Ine., 253
F.3d 1180, 11806, amended by 273 F3d £266 (9th Cir, 2001). Whether or not to certify a class
is within the broad discretion of the Court. Li v. 4 Perfect Franchise, Inc., No. 5:10-CV-01189
20101 U.S. Dist, LEXIS 114821 (N.D. Cal. Oct. 5, 201}y at #20-21. [d. Plaintiffs seek
certification of'a Class under Fed. R. Civ. P. 23(b)(3). as questions of law and fact predominate
aver any individual issues
A, Numerosity:

“The prerequisite of numerosity is discharged if ‘the class 1s so large that joinder of all
members is impracticable.”™ Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998)
Facebook stated that as of August 15. 2011, approximately 71.1 million users (who fit the
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Plaintitf Class delinition) had appeared in at least one Sponsored Stories ad.  Ex. 4l
{(Defendant’s Resp. to Plantiffs® Inferrogatories. Set Two. No, 16). Of that number, 10.9
million Nt the Subclass of Minors definition of minors. /d. (No. 17). This number far exceeds
the numbers where the joinder of the members ol the class action is impractical beyond any
doubt. See Honlon, 150 F.3d at 1019.

H. Typicality & Commonality Under Rule 23(a).

Rule 23(a)(3) requires that the claims of the representative plaintiff be typical of those
of the class. Commonality and typicality “tend to merge,” such that factors that support a
finding of commonality also support a linding of typicality. Gen. Tel Co. of the S W v,
Falcon. 457 1.8, 147, 157 n.13 (1982). “The typicalily inquiry under Rule 23(a)(3) is
permissive and requires that Plaintiffs establish ‘the claims or defenses of the representative
parties are typical of the claims or defenses ol the class.” Fed. R. Civ. P. 23{a)(3)." Li, 2011
US. Dist. LEXIS 114821 at *25. "The test of typicality is whether other members have the
same or similar injury, whelhey the action 1s based on conduct whtch is not unique to the named
plaintiffs, and whether other class members have been injured by the same cowrse of conducl.”
Heanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992)(citation omitted).

Plaintiffs® claims are typical of the Class they seek to represent because all claims
velating 1o Facebook’s use of User’s names and likenesses in advertisements arise under
California taw as made applicable under the SRR (and thus under Cal. Civil Code section
3344), and because they arise from the same practice and course of conduct:  Facebook’s
creation of Sponsored Stories ads and the showing of those ads wilhout obtaimng permission,
all Plaintiffs have been injured in the same manner. Plaintffs® claims are based on the same
facts and legal theories as the Class and are, therefore, tvpical, See Hanlown, 1530 F.3d at 1020
(typicality satisfied where plaintiffs’ claims are “reasonably coextensive with those of absent
class members™). For similar reasons, Plaintiffs® claims also meet the comnienality requirement
in that they raise “questions of law or fact common to the class,” including whether Facebook's
policies violated State law. and whether they caused injury to the Class. See Fed. R. Civ, P.

23(a)2); see Wal-Marr Stores, Inc. v, Dukes. 131 S, CL 25412551 (2011).
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A subclass of minors represented by James H. Duval through his guardian at litem
JTames Duval. and W.T. through lus guardian ad litem Russell Tait. should also be certified.
California Civil Code §3344 expressly states that liability attaches for the failure to obtlain
comsenl “in Lhe case of a minor, the prior consent of s parent or legal guardian.™ Facebook
uniformly does not seek or obtain such prior consent as to any minars. Each of the other

are identical for the Suhclass.

requirements of proof—other than consent

In the Ninth Circuit, “Rule 23(a}2) has been construed permissively. The commaonality
requivemient 1s met if “plainuffs’ grievances share a common question of law or of fact.”
Armsirong v. Davis, 275 T.3d 849, 868 (S1h Cir. 2001), cert. denied 537 U.S. 812 (2002). “The
existence of shaved legal issues with divergent factual predicaies is sufficient. as 1s a common
cote of salient facts coupled with disparate legal remedies within the class.™  Hanlon v
Chrysler Corp., 150 F.3d at 1019 (9th Cir. 1998).

All questions of fact and law need not be common (o satisfy the rule. fo. “"Commonality
requires the plaintiff to demonstrate that the class members have suftered the same injury.
Wal-Muart Stores, Inc.. 131 5.Ct. at 2551, (quoting Gen. Fel. Co. of the Soutinwest v. Falcon,
457 ULS. 147, 157, 102 S, Ct. 2364 (1982)). The class members' "claims must depend on a
common contention," and that common contention nmust be "of such a nature that it is capable
ol clagswide resolution--—which means that determination of its truth or falsity will resolve an
issue that is central to the validity of cach one of the claims in one stroke." Wal-Mart Siores.

Ine. 131 8.Ct at 2551

In this case, Plainifl has alleged not just a single common issue, but scveral. These
questions of law and fact include, but are not limited Lo, the following:
s Whether Plamntiffs and the Class consented to the use of their names. photographs.,
likenesses, or identities m1 Sponsored Story advertisements.
»  Whether FACEBOOK gained a commercial bepefit by using Plaintiff and the
Class™ names, photographs, likenesses in Sponsored Stories advertisciments.
e  Whether Plamtiffs and the (lass were harmed by the nonconsensual use of their

names, photographs, likenesses. or identitics in Sponsored Stories ad vertisemenis.

26
PLAINTIFFS" MOTION FOR PRELIMINARY APPROVAL OT CILLASS ACTION
SETTLEMENT Case No. CV [1-01726 LHK




(]

Caseb5:11-cv-01726-LHK Documentl181 Filed06/20/12 Page33 of 45

»  Whether Class Members are entitled to damages as a result of FACEBOOK s
conduct, and. il so, what is the measure of those damages.

»  Whether Sponsered Stories are ads. Plaintifts contended that they are. Faceboek
denied in (his litigation that they are ads.'

*»  Whether FACEBOOK's conduct described herein violated California Civil Code §
3344 and Calitorma's Unfair Competition Law (Cal. Bus. & Prof. Code § 17200, et
seq.).

Any one of these common questions s sufficient to establish commonality in this
action. Together. they overwhelmingly satisfy Rule 23(a)(2).

C. Adequacy of Representation,

The final requirement of Rule 23(a), adequacy of representation, is also satisfied. Rule
23(a)(4) requires that the “representative parties will fairly and adequately protect the interests
of the class.” Hanlon. supra, 150 F.3d at 1020, The adequacy of representation issue focuses on
whether the plaintiff's attorney is qualified to conduct the proposed titigation and whether the
plaintiff's interests are antagonistic to the interests of the class, Marr v. E. State Hosp., 2002
U.S. Dist. LEXIS 28460, * 15 (E.D. Wash. Apr. 29, 2002).

Second, Plaintiffs’ interests are co-extensive with those of the Class. Plaintiffs had
Sponsored Stores ads created about them and were not asked for therr consent nor were they
paid for appearing in such ads, as were all other class members. Plaintifts seek relief that is
identical to the reliet sought by members of the class, Therefore, Plaintiffs will adequately
represent the Class. Plaintiffs de not have any conflicts with the other members of the Class.
Rather, they have exactly the same incentives to prove their cases as do the other Class
members. and their intevests are thus perfectly aligned and Plamntifs clearly are adequate

represenlatives of the Class.

' Facebook in response to Request For Admission, No. 6 [ 6}, Set T Facebook denied “that
Sponsored Stories are advertisements for members™ Ex, 22, Jim Squires of Facebook
testified:  “Yes, Sponsored Slories are not ads. ['m not sure what the distinclion is to
members, advertisers, or anybody else. Sponsored Stories are not advertisements period.”
Squires Dep. Tr.. (Ex. 23), at page 33.
.27.
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Plaintiffs and their counsel have shown. through their prosecution of this action and
negotiation of Lhis proposed settlement. that they “will fairly and adequately protcct the
interests of the class.” Fed. R. Civ, P. 23{a)4); see also Amchem. supra, 521 U.S. at 619-20
(the existence of a proposed settiement is relevant o class certification, including whether
ahsent class members™ interests are being adequately represented).  As set forth more {ully
below, The Arns Law Firm and ils Jawyers, Robert S. Arns, Jonathan k. Davis, Steven R,
Weinmann, and Kevin M. Osborne. and Robert Foss are expericnced 1n class action cases. Arns
Decl., §§18-27. Jonathan M. Jaffe, the other Class Counsel. is uniquely qualified to address the
issues raised in this case. See Jaffe Decl., 13-6.

D, The Proposed Settlement Class Meets the Requirements of Rule 23(b) (3)

“Tn addition to meeting the conditions imposed by Rule 23(a), the partics seeking class
certification must also show that the action is maintainable under Fed. R, Civ. P. 23{(b)(1), (2).
or (3).7 Hanlon, 150 I'.3d at 1022, Here. the proposed class is maintainable under Rule 23 as
common Juestions predominate over any questions affecting only individual members and
class resclution is superior to other available methods for a fair resolution of the controversy.
See id. al 1022-23 (citing Fed. R, Civ. P. Z3(b)35)).

The proposed class is maintainable under Rule 23(b)(3) as common questions
predominate. over any questions affecting only individual members and class resolution is
superior to other available methods for a fair resolution of the controversy. See Hanfon, 150
F.3d at 1022-23 (citing Fed. R. Civ. P. 23(b)(3) ). Because Facebook is an Intemet company
and all of its dealings with its Members are all through its website, all of the Class Members are
sunilarly situated and exposed to the same policies, practices and procedurcs. This applies to
the SRR, Terms of Use, and Privacy Policy. as well as the means by which Sponsored Stories
ads are generaled. Ex. 2 (types of actions leading to S§ ads); see Fx. 6 Muller Dep.. 166:11-
170:4 (single version of Terms applies (0 all users al a given time). Each of the issues which
are the subject of common prool or determination as a matter of law can be addressed (i this
case through settlement) for all class members al once, justitying certitication of these claims
for settlement purposes, See, e.g., Wolin v. Juguar Land Rover N. dm., 617 F.3d 1168, 1173
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{9th Cir. 2010) (hinding consumer protection claims arising from automotive manufacturer’s
failure to disclose an allegedly mherent defect raised predominantly common questions):
Parkinson v. Fhamdai Motor Am.. Inc.. 258 FR.1D. 580, 596-97 (C.D. Cal. 2008) (sane).

Class members™ claims satisty the predominance reguirement.

“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are
sufficiently cohesive 1o warrant adjudication by representation.". . . the
determination rests not on whether individualized damages determinations wil] be
necessary but on "legal or factual questions that qualify each class member's case
as a genuine controversy.”

Thomas v. Baca, 231 F.R.D. 397,402 (C.ID. Cal. 2005) (quoting Amchem, 521 U.S_ al 623).

A "central concern of the Rule 23(b)(3) predominance test 1s whether 'adjudication of
cominon issues will help achieve judicial economy." Finole v. Countrywide Home Loans. Inc.,
571 F.3d 935, 944 (9th Cir. 2009) (quoting Zinser, supra, 253 F.3d at 1189). Thus, courts must
determine whether common issues constitute such a significant aspect of the action that "there
is a clear justification for handling the dispute on a representative rather than on an individual
basis."” Charles Alan Wright, ef al.. 74 Federal Practice and Procedure § 1778 (3d ed. 2003).

As noted above, supra pages 27-28, Plaintiffs have alleged not just a single common
issue, but many, including the common issues of fact and law discussed above. Indeed, every
critical issue in the case. including consent, the elements of Civil Code § 3344. and which law
applies. can be resoived using conunon evidence.

1. A class action is the superior means of adjudication

Rule 23(bY3) requires that a court determine whether “a class action is superior to other
methods for the fair and efficient adjudication ol the controversy.” “A plaintiff’ can satisfy the
superiority requirement when he or she can show that ‘class-wide litigation of comman issues
will reduce litigation costs and promote greater efficiency.” Woiph v. Acer Am. Corp., 272
F.R.D. 477, 488 (N.D. Cal. 2011). (quoting Falentino v. Curter-Welluce, Ine., 97 F3d (227,
1234 (9th Cir. 1996)). “In order to make this determination, the Courl should consider the
foliowing factors: “the intcrest of members of the class in individually conuolling the

prosecution or defense of separate actions; the extent and nature of any litigation concerning
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the controversy already commenced hy or against members of the class; the desirability or
undesirability of concentrating the liugation of the claims in the particular (orum: the
difficulties likely to be encountered in the management of a class action.” Fed. R. Civ. P.
23(MYADYT Wolph, 272 FR.D. at 488; accord Leuthold v. Destination Am. Inc | 224
F.R.D.462, 469 (N.D. Cal. 2004).

Proceeding as a class action would be supetior fo alternative means for the fair and
efficient adjudication of the litigation. A class action Is superior because “few potentiaf class
members could afford to undertake individual litigation agamst |Defendant] 1o recover
relatively modest damages.” Chamberlan v. Ford Motor Co . 223 FIR.D. 524, 527 (N.D. Cal.
2004). accord, Baremarn v. Am. Multi-Cinema, Inc.. 623 F.3d 708, 718 (9th Cir. 2010).
Furthermore, to the extent that mdividuals would bring suit 1f class certification would be
denied, judicial economy and efliciency, and the risk ol inconsistent verdicts, all weigh in favor
of class certification. The courts da not need millians of mdividual actions burdening their
doclets. See Sav-On Drug Stores v. Superior Court, 34 Cal. 4th 319, 340 (2004) (“the class
suit both eliminates the possibility of repetitions lingalion and provides small claimants with a
method ol obtaining redress [or claims which would otherwise be o small a0 warant
individual htigation.™)

A key part of the rclicf sought in this casc is injunclive relief’ in the form of an
injunction requiring Facebook to make significant changes to its practices with repard to
securing consent from bath adults and minors. 1t 1s obviously crucial that Facebook be directed
to make only one set of changes. Prosecution of Plaintiffs” claims on a classwide basis is the
only viable means to resolve Plaintiffs® and other Class members” claims. and the Courl should
certify this action as a class action.

E. Nationwide Certification

A nationwide class is plainly appropriate in the circumstances, California law is
specifically made applicable to all claims apainst Tacebook under the user agreement.
Statement of Rights and Responsibilities, Section 15.1. Exs. 18, 20, 21 (emphasis added). The
claims in this case are based apon violation of a pair of California laws which pursnant to

.30.
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Facebook's Terms are applicable 1o all Class Members across the country. In Wash AMutual
Bank, FA v Super. Court. 24 Cal. 4th 906, 921 (2001) . the Califorma Supreme Court
established that couirts must enforce a California choice of law as to a nationwide c¢lass so long
as “the chosen state has a substantial relationship lo the parties or Uhieir transactions.™

Here, California has a substantial relationship lo the parties — since Facebook is
headguartered in California — and because the challenged practices were implemented at
Facebook's Califormia headquarters. “Where the defendant is a California corporation and
some or all ol the challenged conduct emanates from California,” it is proper to apply
California siatutes 1o non-California members of a nationwide class. Wershba v dpple
Computer, Inc.. 91 Cal. App. 4th 224, 243 (2001) . California has an inferest in preventing
unlawlul. unfair, or fraudulent behavior from originatmg in California. Diamond Muftimedia
Sys., Ine. v, Super. Court, 19 Cal. 4th 1036 (1999) (out of state plainti(fs can sue for actions
originating 1n California). Under Washington Mutual, certification of a nationwide class under
Culifornia law is proper where “the legal questions are sufficient]ly similar to be manageable
and all other requirements for certification are satisRed.™ ¢ at 915. Here, Defendunts do not
oppose certification of a nationwide class. Accordingly, nationwide certification is proper.

[Finally, there is little risk that non-California c¢lass members’ substantive rights would
be sacrificed, given that “California’s consumer protection laws are among the strongest in the
country.” Wershba, supra, at 242 (affirming approval of nationwide class for claims based on
Calilornia’s Unfair Competition Law and Consumers Legal Remedies Act, Cal. Civ. Code §
1750.

In short, the Settlement Class and Subclass are suitable for certification, and the Court
should certify the Settlement Class and Subclass pursuant to Rule 23(b)(3) for purposes of
granting preliminary approval of the Settlement.

F. Appointment of Class Counsel under Rule 23(g).

In connection with any order certifying a class, Rule 23(g) requires that ithe Court
formally appoint Class Counsel. The Arns Law Firm consists of eight attorneys, five of whoni.
Roberl Arns. Steven Wenunann, and Jonathan Davis, Kevin Osborne and Robert Foss, work on
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class action cases as a significant amount of their practices. See Arns Decl., $918-27. All five
Arns class action attorneys were also engaged in the litigation of a significant pending class
action in the Northern District of California against a major bank. also involving LICL claims,
The Ams Law Firm concluded another nationwide class action case during the pendency of this
lawsuit, and have commenced and continued 1o litigate a third, complex action involving some
64 clients. Arns Decl.. §22. Robert Arns, Jonathan Da\fi;, and Steven Wetnmann all litigaled an
action against The Home Depot and a related company for wage and hour claims, which
resulted in a multimillion dollar settlement. [, §24. The firm is alsc presently part of a group
of lawyers litigating four separate class actions against skilled nursing facility chains. /.
Jonathan M. Jaffe, of co-counsel Jonathan M. JalTe T.aw, has extensive experience in
the Tield of computer software systems design, data privacy and data security, which amply
qualifies him to deal with the complex technical issies raised in this case. Jaffe Decl. 493-5.
He has also recently worked on several other class actions, dealing primarily with electronic

discovery issues for these matters. /d. ¢ 6.

\US THE COURT SHOULD ORDER DISSEMINATION OF THE PROPOSED
CLASS NOTICE

Before linally approving a class settlement. “{tjhe court must direct notice in a
reasonable manner (o all ¢lass members who would be bound by the proposal.” Fed. R, Civ. P.
23(e). What constitutes reasonable notice depends on the circumstances of the case. See id.
Courts have broad discretion in fashioning an appropriate notice program. /n re Gypsum
Antitrust Cases, 565 IF.2d 1123, 1127 (9th Cir. 1977) (maltters of notice are “leti to the court’s
discretion to be dictated by the circumstaiices of each case.™) (quoting Unired States v. Truckee-
Carson lrrigation Dist., 71 FRID. 10, 18 (D. Nev. 1975)): Bartie v. Liberty Nat'l Life ins. Co..
770 F. Supp. 1499, 1521 (N.D. Ala. 1991) (“[A] district court has great discretion in

{determining the kind of notice to employ in alerting class members 1o a proposed settlement

and scttlement hearing. subject to ‘the broad reasonableness standards imposed by due

process.”” (citation omitted)). Generally. nolice is acceptable if it “describes the 1erms of the

settlement in sufficient detail to alert those with adverse viewpoints to investigate and to come
-32-
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[orward and be heard.” Churchill Vill. LLC v, Gen. Elec.. 361 F.3d 5366, 575 (9th Cir. 2004)
(quotation omilled): cccord In re TD Ameritrade Account Holder Litig., 2011 WL 4079226, at
F10 (N.D. Cal, Sept. 13.2011) (*[T]here 15 no requirement that notice be perfeet.™).

The parties have agreed on a natice plan thal would provide class members with
individual notice by e-mail. See Settlement Agreement §3.3. Facebook has the means to
identify and send e-mails or Facebook messages o cach and every Class member. [Ex. 13,
Thus, Plaintiffs propose e-mailed notice to all identified Class Members, to be sent out by
Facebook; a third parts nolice / claims admistrator may assist.  Facebook will also cause a
sumimary of the settlement terms o be published (i) once in an insertion in the national
Monday-Thursday edition of USA Today, and (ii) once by transinission through PR
Newswire's UST distribution service. S.A., §3.3(¢). Plainuffs request that the Court apprave
this methed of notice as the best practicable under the circumstances.

The notice provided o class members should “clearly and concisely state in plain,
easily understood language the nature of the action: the class definition; the class claims. issues,
or defenses: thay the class member may appear throuph counsel; that the court will exclude
from the class any member who requests exclusion; the time and manner for requesting
exclusion; and the binding effect of a class judgment on class members.” Fed. R. Civ. P. 23(¢)
(2}B) . The form of notice proposed by the parties complies with those requirements. See
Settlement Agreement, Exs. 2. 3. and 4. [t clearly and accurately informs the ¢lass members of
the matenal terms of the settlement and their rights pertaining to it, including the right w opt
out from or object to the settlement. Plaintiffs thus request that the Court approve the form af
notice as well. Class members will have 60 days after notice goes out to opt out or exclude
themselves from the Class. S.A. §3.6.

Notice of the proposed setilement will also be provided 1o the appropriate federal
official and the appropriate State officials of all 50 states, as required by the Class Action
Fairness Act, 28 US.C. § 1715, Scttlement Agreement §3.4. Faccbook will provide these
government officials with copies of all tequired materials—including the Seltlement
Agreement, Class Nofice. and the amended complaint—so that the states and federal
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govermment may make an independent cvaluation of the settdleiment and bring any concerns to
the Court’s altention prior to Tinal approval. Facebook shall, after filing of this Motion. Nle and

serve a nolification of service. /el

VI, A HEARING FOR FINAL APPROVAL OF THE PROPOSED SETTLEMENT

AND FOR PAYMENT OF ATTORNEYS® FEES SHOULD BE SET, ALONG

WITH PRE-HEARING EXCLUSION AND OBJECTION DEADLINES

“Once the judpe 1s satisfied as (o the certifiability of the ¢lass and the results of the

initial inquiry into the [airness, reasonableness, and adequacy of the settlement, notice of a
formal Rule 23(e) fairness heaving 1s given to the class members.” Manual for Complex
Litigation (Fourth) § 21.633 (2012}. Following dissemination and publication of the Notices,
Settlement Class Members will have 60 days in which to mail in their requests for exclusion or
written objections, allowing for sufficient time thereatier for the parties to address any writlen
objections in the moving papers. Setllement Agreement, §§ 3.3. 3.6.

Moreover. by the time of the Fairness Hearing. the Court will be in a position to rule on
Class Counsel’s Rule 23(h) motion for attorneys® fees, and for Service Awards 1o Plaintiffs; the
Motion will be filed prior to the issuance of notice.  Plaintiff requests that the Faimess Hearving
and Rule 23(h) hearing be set for no earlier than 185 days afler Preliminary Approval.
Submitled herewith is a propesed Preliminary Approval Order, which has been approved by
Defendants. 5 A. Ex. 1. A chart setting forth the dates as to notice, and the setting of the
faimess hearing and the dates for the unplementation of the relief by Facebook is Exhibit 2
hereto.

VIII.  THE COURT SHOULD APPOINT GARDEN CITY GROUP AS
SETTLEMENT ADMINISTRATOR

As 15 set forth in the resume for Garden City Group, 1t has provided scttlement
administration for numerous class action settlements. Arns Decl.. Ex. 7. As such, thev each
have the requisite experience 1o act as Settlement Administrator in this case. The Parties have
agreed to recommend and request the appointment of Garden City Group as Settlement

Administrator. The Court should approve their appointment.
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IX. CONCLUSION

For all the foregoing reasons, the Motion for Preliminary Approval ol the Settfernenl
should be granted, the proposed Class and sub-Class should be cenified for settleient
purposes. Susan Mainzer., James Duval and W.T. should be appointed as class representatives.
and The Arns Law Firm and Jonathan M. Jaffe appointed Class Counsel, and the Notices
should be approved. and Garden City Group should be confirmed as the Settlement
Administrator.  The Court should also direct dissemination of the class notice, and set a
hearing for the purpese of deciding whether 1o grant fmal approval of the setilement and
Plaintifl"s motion for attorneys” fees and costs. and whether to grant a service award for the
Class Representative, and [ind that Facebook, Inc. has compli?/with the Class Action

Fairness Act. 28 U.S.C. § 1715 by notifying the appropriate go% 1 authorities.
s

Vi

Jonathan E. Davis
Steven R, Weinmano

JONATHAN JAFFE LAW

By: /s/ Jonathan M. JalTe
JONATHAN M. JAFFE
Attorneys for Plaintiffs
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FRALEY V. FACEBOOK, CASE NO. 5:[1-CV-01726-LHK

Proposed Cy Pres recipients pursuant to Scttlement Agreement §2.2

Organization
Joan Ganz Cooney Cenler

Center for Democracy and Technology

Electronic Frontier Foundation
MacArthur Foundation

Campaign for Commercial-Free
Childhood

Consumers Federation of America
Consumers Union

Berkeley Center for Law and Technojogy

(Berkeley Law School)

Center for Internet and Society
(Stanford Law School)
Information Law Institute
(NYU Law School)

High Tech Law Institute

{(Santa Clara University School of Law)
Berkman Center for Internet and Society

(Harvard Law School)
Consumer Privacy Rights F'und

Connect Safely
Wired Safety

VURL

WWW. joanganzeooneyeenier. org/
www.cdt.org/
https./iwww.ellorg/

www.macfound.org

www.commercialfreechildhood.ore/

www consumerfed.org
WWW consumersunion.org/

belt. berkeley.edu/

cyberlaw.stanford.edw/

wyrw. Jaw . nvo.edu/ili/index itm

law.scu.cdwhightech/

http://eyber.law. harvard.edu/

www.roseldn.org/article.php?id=260

www.ConnectSafely,org
www, WiredSalely.org
TOTAL

Amount
$1.000.000.00
$1,000,000.00
$1,000,000.00
$1,000,000.00

$500,000.00
$500,000.00
$500,000.00

$600,000.00
$600,000.00
$600,000.00
$600,000.00
$600,000.00

$500,000.00
$500,000.00
$500,000.00
$10,000,000.00
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(Summary of Dates in Settlement Agreement)

lmplementation Schedule

Description

Timing

Pursuant to Settlement
Agreement Section;

Short-Form Notice by Email | 30 days fellowing Pretiminary 3.3(0)
or Facebook Messaging Approval Order
begins
Internet Posting of Long 30 days follewing Preliminary 3.3(a)
Form Notice and websgite Appreval Order
setup begins
Publication Notice takes 30-90 days following Preliminary 3.3(c)
place between Approval Order
Last day to complete Email 90 days following Preliminary 3.3(b)
or Facebook Messaging Approval Order
Notice
Objections must be filed with | No later than 150 days [ollowing 3.6
the Court by Facebook, and Preliminary Approval Order
Class Members appearing
must file Notice of Intention
to Appear no later than
Exclusion Requests must be | 150 days following Preliminary 3.7
postmarked by Approval Order
Proof of Notice by 7 days before filing of Class 3.5
Facebook/Settlement Counsel's motion in support of
Administrator must be Final Order and Judgment
provided to Class Counsel
Exciusion list must be served | 7 days before filing date of Class 3.7(a)
on Class Counsel by Counsel’'s motion in support of
Facebook Final Order and Judgment
Last day for Facebook to 7 days before filing date of Class 3.7(1)
exercise termination clause | Counsel's motion in support of
Final Order and Judgment
Last day for Facebook to file | 7 days before Fairness Hearing 3.8
brief or statenient in support
of Final Order and Judgment
Fairness Hearing At least 185 days after 3.2(d)
Preliminary Approval
Final Settlement Date 2 days after judgment becomes 1.7
final
Payment of Attorney Fees Later af 14 days after either Final Z23and 2.4
and [ncentive Awards Settlement Date or Facebgok
receives W-9
Cy Pres Distribution within 90 days after Final 2.2
Settlement Date
Section 2.1(d) consultation 90 days after Final Settlement 2.1(d)
with Class Counsel Date
completed
Class Relief completed Not Lo Exceed 6 months 2.1

following Final Settlement Date




