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D. Defendants Libeled the Plaintiffs and Committed Libel Per Se Against 

Them 

 South Dakota law recognizes libel as a tort.  SDCL 20-11-3 defines libel as: 
 

Libel is a false and unprivileged publication by writing, printing, picture, 
effigy, or other fixed representation to the eye which exposes any person to 
hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or 
avoided, or which has a tendency to injure him in his occupation. 

 
 Further, South Dakota case law recognizes libel per se in defamation cases.  See 

generally Fendrich v. Lauck, 307 N.W.2d 607, 608-9 (S.D. 1981) (Defendant writing 

a letter to the sheriff and ask in he had "check[ed] out the [plaintiff] of robbery of 

[certain] Café" was libelous per se.   
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 Dictionary.com defines libel per se as "libel that is actionable without the 

plaintiff introducing additional facts to show defamation or claiming special 

damages."  As examples of libel per se, the Michigan Press Association notes that 

"[s]tatements that are libelous per se include statements that accuse plaintiff of 

criminal activity, as well as other particularly egregious allegations such as a lack of 

chastity or statements that would injure a person in his business or profession."  See 

Michigan Press Association "Libel Law in Michigan," 

http://www.michiganpress.org/libel.shtml, accessed July 7, 2005. 

 Plaintiffs contend that being called a "traitor" is an accusation of engaging in 

the crime of treason.  Treason is a felony under both South Dakota1 and federal law.2  

                                                 
1 22-8-1. Definitions - "Treason." 
 Any person who levies war against the state, adheres to its enemies, or gives them aid 
and comfort is guilty of treason. Treason is a Class 1 felony. 
 
218 U.S.C. § 2381. Treason 
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Implicit and explicit in the Defendants' accusation of calling the Plaintiffs "traitors" is 

that they have given aid and comfort to the enemy, presumably Iraq and terrorists who 

wish to do America and Americans harm, prior to the invasion of Iraq in early 2003 by 

the U.S.  See Paragraphs 8, 9, 10, 11, 20, 21, 22, 42, 47, and 51 of PSOUF.  

Interestingly, Dictionary.com defines "traitor" as "One who betrays one's country, a 

cause, or a trust, especially one who commits treason." 

 Thus, it is clear from the record that the Defendants called the Plaintiffs 

"traitors," that a "traitor" is one who has committed treason, treason is a crime, and 

thus, the accusations are libelous per se.  Partial summary judgment on this basis on 

behalf of the Plaintiffs is appropriate. 

E. The "Disclaimer" Is Inoperative and Does Not Turn the Libelous 

Statements Non-Libelous 

 Disclaimers of parody or satire are not necessarily magic wands that turn 

defamatory or infringing expression into protected expression.  Federal courts have 

found that disclaimers that are weak or not prominent may not provide sufficient 

warning to the public that what they are reading or viewing is a parody or satire.  See 

Anheuser-Busch, Inc. v. Baladucci Publications, 28 F.3d 769, 774 (8th Cir. 1994) 

(Court highly critical of a trademark parodist, calling the disclaimer "virtually 

undetectable" and holding for plaintiff in trademark infringement case.)  More 

                                                                                                                                                        
 
Whoever, owing allegiance to the United States, levies war against them or adheres to their 
enemies, giving them aid and comfort within the United States or elsewhere, is guilty of 
treason and shall suffer death, or shall be imprisoned not less than five years and fined under 
this title but not less than $10,000; and shall be incapable of holding any office under the 
United States.  
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recently, the 8th Circuit did find that prominent disclaimers were effective in they 

parody of a well known Minneapolis law firm's website.  See Faegre & Benson, LLP 

v. Purdy, 367 F.Supp.2d 1238, 1245 (D. Minn. 2005).  Unfortunately, in both cases, 

the 8th Circuit failed to articulate a standard for what constitutes an effective 

disclaimer in these types of cases.3

 Nonetheless, looking at the facts, when the "Traitors List" first came out on 

probush.com, the first "disclaimer" was at the bottom of page 24.  A viewer had to 

click on it to get to the disclaimer.  See Paragraphs 8, 10, 11, 34, and 52 of PSOUF.  

It was only later, after threats of a law suit and this litigation, that the disclaimer of 

"parody" was moved to the top of the page and additional text added.  See Paragraphs 

36 and 52 of PSOUF. 

 The Court can look at the "disclaimer" when it was positioned at the bottom of 

24 pages and determine, like the judges in Purdy and Baldaducci Publications, 

whether the "disclaimers" were effective in conveying that the Plaintiff were not 

"traitors."  The Plaintiffs believe that a reasonable person would not navigate through 

24 pages then click on a link with a full explanation of the Defendants' views about the 

Plaintiffs' patriotism.  The Defendants cannot have it both ways--call the Plaintiffs 

"traitors" in one breathe then say, effectively, "just kidding" in the next. 

IV. Conclusion 

 For the reasons stated herein, the Plaintiffs believe they have met their burden 

of proof, that the key facts are not in controversy, and that they are entitled to partial 

                                                 
3 Again, the Plaintiffs do not believe the website or the "Traitors List" are protected parody or 
satire. 
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summary judgment as to the Defendants' liability. 

 Dated July 7, 2005. 

 

      Todd D. Epp Law Office, PLLC 
 
 
     /s/ Todd D. Epp 
      
     Todd D. Epp, Esq. 
     610 S. Grand Ave. 

      Harrisburg, SD  57032-2008 
      (o) 605.767.5531 (f) 309.213.3884 
      (email) toddepp5531@msn.com  
   

     Attorney for Plaintiffs
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CERTIFICATE OF SERVICE 
 
The undersigned hereby certifies that a copy of the foregoing pleading was filed via 
the District of South Dakota's CM/ECF system and sent via email on the 7th day of 
July, 2005, to: 

 
Ronald Parsons, Jr. 
Johnson, Heidepriem, Miner, Marlow & Janklow, LLP 
PO Box 1107 
Sioux Falls, SD  57101-1107 
(email) ron@jhmmj.com  
 
Attorney for Defendants 
 
 
 
 

 /s/ Todd D. Epp 
         Todd D. Epp 
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