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IN THE CIRCUIT COURT OF THE 15"
JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

CASE NO.: 50-2009CA043673 XXXMB

'SMOLINSKI AND‘ASSOCIATES, INC.,
d/bla PALM COAST TRAVEL,

Plaintiff,
VS.

CHRISTOPHER J. ELLIOTT and
PETER LAY,

Defendant.

/

DEFENDANT. PETER LAY’S MOTION TO DISMISS FOR FAILURE TO STATE
CLAIMS FOR WHICH RELIEF CAN BE GRANTED AND LACK OF PERSONAL
JURISDICTION

COMES NOW, Defendant, PETER LAY (hereinafter “Defendant” or “LAY"), by
and through undersigned counsel, and puréuant to the applicable Florida Statutes and
Rules of Civil Procedure, hereby file this Motion to Dismiss for Failure to State Claims
for which Relief Can be Granted for Lack of Personal Jurisdiction and, in support
thereof, states as follows: |

FACTUAL BACKGROUND

1. Plaintiff, SMOLINSKI AND ASSOCIATES, INC. D/B/A PALM COAST
TRAVEL (hereinafter "Plaintiff’ or “SMOLINSKI"} is a Florida corporation that avers itself
as a "seller of travel”, and specifically that ‘its business relies primarily upon bookings

of, among other things travel packages and cruises. See, Compl. § 1, 8.
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2. According to Plaintiff, Defendant, CHRISTOPHER J. ELLIOTT is a Florida
resident who has published "falsehoods” about and interfered with Plaintiff's business in
Florida “via an internet publication called Elliott.org". See, Compl. § 2, 40-48.
3. P.Eaintiﬁ has asserted allegations against Defendant, PETER LAY, a
California resident, arising from alleged defamatory statements made by Mr. Lay about
Plaintiff in connection with vacation bookings and travel insurance purportedly procured
""""" for Mr. Lay. Based upon these statements, SMOLINSKI also contends that Mr. Lay has
improperly interfered with Plaintif's business in Florida. See, Compl. § 3, 28-31, 37-39.

RELEVANT PROCEDURAL HISTORY

4., On or about December 28, 2009, Plaintiff, SMOLINSKI  AND
ASSOCIATES, INC. D/B/A PALM COAST TRAVEL filed a Complaint against
Defendants, CHRISTOPHER J. ELLIOTT and PETER LAY. See, Compl. Specifically,
the Complaint sets forth the following claims:

(1)  Count | ~ Defamation (Defendant, CHRISTOPHER J. ELLICTT), See,
Compl. § 50-55

(2) Count | -~ Tortious Interference (Defendant, CHRISTOPHER .
ELLIOTT), See, Compl. § 56-62.

(3)  Count il - Defamation (Defendant, PETER LAY), See, Compl. § 63-68.

(4) Count IV - Tortious Interference (Defendant, PETER LAY), See, Compl.
§ 70-77.

SUMMARY OF THE ARGUMENT

Counts lil and IV of Plaintiff, SMOLINSKI AND ASSOCIATES, INC. D/B/A PALM
COAST TRAVEL'S Complaint (hereinafter “Complaint”) should be dismisse& because
the claims of defamation and tortious interference asserted against Defendant, PETER

LAY fall to state causes of action for which relief may be granted, and the Court cannot
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properly maintain personal jurisdiction over Defendant, PETER LAY in this matter.

LEGAL STANDARD GOVERNING A MOTION TO DISMISS

5. The primary purpose of a motion to dismiss is to request that the trial
Court determine whether the Complaint properly states a cause of action upon which
relief can be granted and, if it does not, to enter an order of dismissal. Provence v. Palm
Beach Tavemns, Inc., 676 So.2d 1022 (Fla. 4th DCA 1896). In making this
determination, the trial court must confine its review to the four corners of the complaini,
accept all well-pleaded allegations as frue, and view all allegations in the light most
favorable to the plaintiff. Bell v. Indian River Memorial Hospital, 778 So. 2d 1030, 1032
(Fla. 4th DCA 2001); Alvarez v. E & A Produce Corp., 708 So. 2d 997, 989 (?ia. 3d
DCA 1998). Thus, "[tlhe question for the trial court 1o decide is simply whether,
assuming all the allegations in the complaint to be true, the plaintiff would be entitled to
the relief requested.” Cintron, 681 So.2d at 860-61.

8. As a basic matter of proper pleading practice, Florida Rule of Civil
Procedure 1.110(b) mandates that a complaint must allege ultimate facts in support of
the claim so as to clearly appraise the court and the defendant of the nature of the claim
and the wrongs being asserted. Garnac Grain Co., Inc. v. Mejia, 962 So.2d 408, 410
(Fla. 4th DCA 2007); Barrett v. City. of Margate, 743 So. 2d 1160, 1162 (Fla. 4th DCA
1899); Greiner v, General Elecfric Credit Corp., 215 So. 2d 61, 63 (Fla, 4th‘ RICA 1968).
To survive a motion to dismiss, a complaint must allege a prima facie case. See
Alvarez, 708 So. 2d at §99. Whether a prima facie case has been pled depends upon
the sufficiency of the Plaintiffs’ allegations of fact, excluding the bare conclusions of law.
Alvarez v. E & A Produce Corp., 708 So. 2d 997, 1000 (Fla. 3d DCA 1888). Where the
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allegations of the complaint do not establish'a legal right to relief, and the ultimate facts,
if proved, would not establish a cause of action for which relief may be granted; a
Plaintiffs’ action may be dismissed with prejudice. Newton V. Davis Transport & Rentals,
Inc., 312 So0.2d 200, 201 (Fla. 1st DCA 1975).

7. Here, looking solely to the four comers of the Complaint, the Piaintiff has
failed to sufficiently plead allegations giving rise to the alleged causes of action for
defamation and tortious interference against Defendant, PETER LAY. Accordingly,
Defendant, PETER LAY is entitled to an Order dismissing said claims against them.

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT, PETER LAY'S MOTION
TO DISMISS COUNTS Il AND IV OF THE PLAINTIFF'S COMPLAINT BASED UPON

THE PLAINTIEF’'S FAILURE TO STATE CLAIMS FOR WHICH RELIEF CAN BE
GRANTED

1. Count 1l of the Plaintiffs Complaint asserting a claim for defamation
against Defendant, Peter Lay should be dismissed because it fails to
piead a prima facie case or state a claim for which relief can be
granted.

8. Florida law holds that ‘[d]efamation has the following five elements: (1
publication; (2) falsity; (3) actor must act with knowledge, reckless disregard, or
negligence as to the falsity on a matter concerning a private person; (4) actual
damages; and (5) statement must be defamatory.” Jews for Jesus, Inc. v. Rapp, 997
So.2d 1088, 1106 (Fla. 2008), citing, Restatement (Second) of Torts §§ 5588, 580A-
580B; See also, Bass v. Rivera, 826 So.2d 534, 535 (Fla. 28 DCA 2002}, citing,
Valencia v. Citibank Intl, 728 So.2d 330 (Fia. 3d DCA 1999).

g, “Defamation (libel and slander) may generally be defined as the

unprivileged publication of false statements which naturally and proximately result in

injury to another.” Wolfson v. Kirk, 273 So0.2d 774, 776 (Fla. 4" DCA 1973). In this
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regard, alleged defamatory statements that are protected by absolute or qualified
privileges are not actionable under Florida law. In order for statements to be protected
by a qualified privilege, the statements »must be made in good faith, that is, with 2 good
motive, and not for the purpose of harming thé subject of the defamation.” Lewis v.
Evans, 406 So.2d 489, 492 (Fla. 2d DCA 1981), citing, Drennen v. Washington Electric
Corp., 328 So.2d 52, 55 (Fla. 1st DCA 1976).

10. The entitlement of a qualified privilege also provides a presumption of
good faith, which can only be overcome by proof of express malice. See, Bass v.
Rivera, 826 So.2d 534, 535 (Fla. 2d DCA 2002), citing, Nodar v. Galbreath, 462 So.2d
803 (Fla.1984). Express malice is defined as where "the primary motive for the
statement is shown to be an intention to injure the plaintiff.” See, Bass at 835, citing,
Thomas v. Tampa Bay Downs, Inc. 761 So.2d 401, 404 (Fla. 2d DCA 2000); See also,
Corporate Financial, Inc. v. Principal Life Ins. Co., 461 F. Supp. 2d 1274 (8.D. Fla.
2006).

11. In light of the pertinent Florida law relative to defamation, it is apparent
that the alleged defamatory statements made by Mr. Lay are not actionable and are
protected under a qualified privilege. Initially, it must be noted that Plaintff has not
satisfied the threshold element of falsity. All of the statements made by Mr Lay were
truthful, and merely reflected his experiences conducting business with Smolinski and
Associates, Inc. In short, “if the statements are true, the required element of a false
statement is not present.” Cape Publications, Inc. v. Reakes, 840 So.2d 277, 280 (Fla.
5" DCA 2003), citing, Linafelt v. Beverly Enterprises-Florida, Inc., 745 So.2d 386, 389
(Fla. 1st DCA 1999). In any event, the Plaintiff's failure to properly plead falsity in the

5-
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Complaint is a fatal flaw to SMOLINSKI'S claim for defamation against LAY,

12.  Florida Courts have held that fruth is a complete defense to defamation if
the statements are asserted with good motives. See, Cape Publications, /nc. at 280;
See also, e.g., Lipsig v. Ramlawi, 760 So.2d 170, 183 (Fla. 3d DCA 2000), rev. denied,
786 So.2d 579 (Fla.2001); Drennen v. Westinghouse Elect. Corp., 3.28 So0.2d 52 (Fla.
1st DCA 1976). Here, Mr. Lay published statements as a concerned consumer, who
was attempting to notify other consumers of his unfortunate business dealings with the
Plaintiff, as well as offer cruc\:iai information as to the Florida Department of Financial
Services' administrative findings and investigation of Smolinski and Associates, Inc.
See, Jews for Jesus, Inc. at 1111, citing, Abram v. Odham, 89 So0.2d 334, 335-36
(Fla.1956) (qualified privilege for fair and accurate statements made in reporting on
official government activities).

13. - Any statements allegedly made by Mr. Lay served the public interest; were
solely inspired by good motives; and had no intent whatsoever to injure the Plaintiff.
See, Bass at 635. Significantly, the Plaintiff has clearly failed to establish any malice on
the part of Mr. Lay; and in this regard, the presumption of good faith has not been
overcome and an essential element of defamation has not been properly pled. Id; See
also, Wolfson at 776 (“[mjalice is an essential element of the tort... Without malice,
either express or implied by law, no tort could result from the publication of a
defamatory statement concerning another...").

14.  Thus, upon review and consideration of the four corners of the Complaint,
it is clear that the Plaintiff has failed to adequately plead and offer substantial evidence
of alleged defamatory statements made by Defendant, PETER LAY or amply identify

B
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any actual damages incurred by the Piaiintiff. See, Bell at 232. The Plaintiff has failed to
plead a prima facie case for defamation; and the insufficient allegations of fact asserted
in the Complaint are bare conclusions that do not permit any recovery tnder the
circumstances. See, Alvarez at 1000. The Plaintiffs claim for defamation against
Defendant, PETER LAY fails to satisfy and plead the required elements for this cause of
action; and in this regard, SMOLINSKI'has not established a legal right fo relief under
said claim. See, Newton at 201, Based upon the factual and legal assertions set forth
herein, Count |II of the Plaintiff's Complaint should be dismissed with prejudice. /d.

2. Count IV of the Plaintiffs Complaint asserting a claim for tortious
interference against Defendant, Peter Lay should be dismissed
because it fails to plead:a prima facie case or state a claim for which
relief can be granted.

15.  In order to establish a valﬁd claim for tortious interference with & business
relationship, Florida law requires a Plaintiff to prove “(1) the existence of a business
relationship, not necessarlly evidenced by an enforceable contract, under which the
plaintiff has legal rights, (2) the defendant's knowledge of the relationship; (3) an
intentional and unjustified interference‘l with. the relationship by the defendant; and (4)
damage to the plaintiff as a result of the interference.” Paim Beach County Health Care
District v. Professional Medical Educétion, Inc., 13 S0.3d 1000, 1094 (Fla. 4™ DCA
2009), citing, Salit v. Ruden, McClosjky, Smith, Schuster & Russell, P.A., 742 So.2d
381, 385 (Fla. 4" DCA 1999). ;

16. It is important to indica’té;that Florida law also requires a Plaintiff to prove
that it “had a business relationship Qith ‘identifiable customers.’ The cause of action

cannot be established by proof that thé defendant ilnterfered with a relationship between

the plaintiff and the public at large, yetithat is precisely the basis of the claim asserted in

L
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this case.” Sarkis v. Pafford Oil Co., Inic., 697 So.2d 524, 526-7 (Fla. 1% DCA 19907),
citing, Ferguson Transportation Inc. v North American Van Lines, 687 So.2d 821
(Fla.1996). A claim for tortious interfereéce requires “a business relationship evidenced
by an actuai and identifiable understanzz:ting or agreement which in all probability would
have been completed if the defendant?jhad not interfered.” Bortell v. White Mountains
Ins. Group, Ltd., 2 So.3d 1041, 1048 E(Fla. 4" DCA 2009), citing, Ethan Allen Inc., v.
Georgetown Manor, Inc., 647 So.2d 8?12, 815 (Fla.1994) (The Court found that there
was no understanding or formal busina:_ss agreement with which Ethan Allen interfered,
explaining that Georgetown had no ideajntifiabie agreement with its past customers that
they would return to Georgetown to pur;:hase furniture in the future. The mere hope that
some of its past customers may choos; to buy again cannot be the basis for a tortious
interference claim. Accordingly, Georéetawn was not permitted to recover damages
where the business relationship was i’:ased on speculation regarding future sales to
past customers.). : |

17.  Here, the Plaintiff failed tb specifically identify any business relationships,
agreements or customers in which Pifeter Lay ihterfered. See, Palm Beavh County
Health Care District at 1094. Conve’jrisely, the Plaintiff merely alleges that Mr. Lay
-interfered with “present and prospecﬁive business rélationships with customers and

cruise lines.” See, Compl. § 73. The i?iainﬁﬁ further contends that Defendant, PETER

LAY “is the author of emails circulateci to members of the public...” See, Compl. ] 38.
k

i
#

Rather than specifically identifying f:)nsumers, actual agreements or established

relationships in which Mr. Lay allegedl‘i interfered, the Plaintiff makes vague and broad

assertions as fo the purported impact tJi/Ir, Lay’s statements had upon the Plaintiff. In this
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regard, SMOLINSKI has failed to den?onstrate any actual damages sustained as a
proximate result of Mr. Lay's alleged a%ctions. See, Palm Beach County Health Care
District at 1094.

18. Based upon the aforemenftioned Florida law, it is evident that the Plaintiff

cannot succeed on its claim for tortious jnterference against Peter Lay due to its inability

to demonsirate any actionable wron 'Edoing on the part of Mr. Lay. The Plaintiff's

allegations under this cause of action a je vague and unsupported, while failing to prove
that the Plaintiff suffered from any éignizable damagés as a result of Defendant,
PETER LAY'S alleged statements and jonduct.

19.  In sum, the Complaint di not allege ultimate facts in support of the claim
for tortious interference against Mr. La ;, which clearly establishes that SMOLINSKI did
not state a claim for which relief may e granted. See, Gamac Grain Co., Inc. at 410
Newton at 201. Thus, Count IV of thqf Plaintiffs Complaint should be dismissed with
prejudice. /d.

20. In conclusion, Plaintiff, ESMOLENSKi AND ASSOCIATES, INC. D/B/A
PALM COAST TRAVEL'S claims fof defamation and torticus interference against

Defendant, PETER LAY both fall to Estate causes of action for which relief may be

granted; and accordingly, said claims should be dismissed.

WHEREFORE, Defendant, PE_ﬁ;ER LAY respectfully requests that this Court
enter an Order granting his Motion jto Dismiss Counts I and IV of the Plaintiff,
SMOLINSKI AND ASSOCIATES, INQ D/B/A PALM COAST TRAVEL'S Complaint on

the basis that the Plaintiff has fail?xd to state claims for defamation and tortious

I
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interference upon which relief can be g : nted, and for any other relief this Court deems

just and proper.

MEMORANDUM OF LAW IN SUPPOT OF THE COURT’S LACK OF PERSONAL
JURISDICTION OVER DEFENDANT, PETER LAY IN THIS ACTION

21. Rule 1.140(b)(3) of the Ff rida Rules of Civil Précedure provides, "Every
defense in law or fact to a claim fo l relief in a pleading shall be asserted in the
responsive pleading, if one is required, but the following defenses may be made by
motion at the option of the pleader... (2 |ack of jurisdiction over the person...”

22 As set forth in the Plaintiffs Complaint, SMOLINSKI alleges that the Court
mainiains personal jurisdiction over efendant, PETER LAY because he allegedly
“committed tortious acts within this stat";.."' See, Compl. 6.

23.  Pursuant to Florida Statuzs, & 48.193(1), “[alny person, whether a citizen

tt

or resident of this state, who persong

|

lly or through an agent does any of the acts

enumerated in this subsection thereby submits himself or herself... for any cause of

action arising from the doing of any of the following acts... (b) Commitiing a tortious act

i

[+

i

within this state”. However, the occurence of an alleged injury within the state is

1 .
insufficient in itself to bring a non-resid@nt Defendant within the statute; some part of the

tortious conduct must occur in F!orid§ See, e.g., Doe v. Thompson, 620 So. 2d 1004
(Fla. 1993), I

24. Defendant, PETER LA ; is a California resident, who made allegedly
defamatory statements about the P!aijtiff via eEecfronic internet submissions. Personal
jurisdiction under § 48.193(1)(b), F.Stat. is inappropriate in this case because
Defendant has not committed the ana;?ed torts wifhin the state of Florida. Under Florida

law, the tort of defamation is commitigd in the place where it is published for purposes
ik
T -10-
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|
operator of internet websites. /d at 13i
!
: ant published defamatory statements on the

lowed by Florida residents. /d at 1383. The Court
and selling subscriptions to an internet site to

§idents does not constitute the commission of a

Therefore, the Court found that there
arm statute. Id.
26. Here, the Plaintiff has nt alleged that the defamatory statements were

published within Fiorida. Rather, Pla‘sn ffs have only alleged that the Plaintiff's business

was damaged in the state of Floridg

"
Bips. See, Compl. 6. Although the Plaintiff does

and that Mr. Lay sought to harm a Fiorida

corporation and its business relations

. "1 1"
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not allege that Defendant, PETER LA operated the Elliott Blog, the Plaintiff alleges

that Mr. Lay used this website to pub h allegedly defamatory statements iabout the
Plaintiff. However, Courts in Florida h held that these types of communications do
Enst a non-resident Defendant under the
not commit any actionable tortious acts in the
Court does not propetly maintain personal

in this action.
27. ltis also crucial to note i at the Court may exercise specific jurisdiction

|

lbfendant has purposefully directed his activities

forum resident arises out of those activities.
Structural Panels, Inc. v. Texas uminum industries, Inc, 814 F.Supp. 1058 .
(M.D.Fla.1993).

28. In this matter, the Piaint alleges that "Lay willfully directed his actions
toward this State...” See, Compl. § 6. owever, as indicated above, the statements and
conduct that are the subject of the F’Eaitist allegations against Defendant, PETER LAY

do not arise to tortious acts within th State of Florida; they were not published in the

Il damages are not sufficient to extend personal

not conduct business in Florida; Mr. Lay is not

overall, Mr. Lay does not have suffici

to personal jurisdiction in this matter
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(Fla. 4% DCA 2001), citing, Venetian alami Co. v. Parthenais, 554 So.2d 499, 502

(F1a.1989); Unger v. Publisher Entry Inc., 513 So.2d 674, 675 (Fia. 5th DCA
1987); Northwestern Aircraft Capital c v. Stewart, 842 So.2d 190 (Fla. 5™ DCA
2003); Response Rewérd Systems, L.C. v. Meijer, Inc.,189 F.Supp.2d 1332
(M.D.F1a.2002).
30. Based upon the totality the factual circumstances and legal support
stated herein, the Court lacks personajuriédiction over Defendant, PETER LAY in the
instant action. Accordingly, Counis il nd Count IV of the Plaintiff, SMOLINSKI AND
ASSOCIATES, INC. D/B/A PALM COAT TRAVEL'S Complaint should be dismissed.
WHEREFORE, Defendant, PEER LAY respectiully requests this Honorable
Court to enter an Order dismissing Cdints Il and IV of the Plaintiff, SMOLINSKI AND
ASSOCIATES, INC. DIE/A PALM GO

as set forth above, on the grounds of
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