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[and a] plaintiff invoking federal jurisdiction must also allege some actual or imminent injury
resulting from the violation . . ..” Lee v. Chase Manhattan Bank, No. C07-04732 M1J, 2008 WL
698482, at *5 (N.D. Cal. Mar. 14, 2008); see also Mot. at 9-10 (citing cases). Plaintiffs do not
claim that they ever could have been paid for the use of their names and likenesses absent
Facebook’s alleged conduct, or that Facebook lessened the value of their names and likenesses.
Plaintiffs also do not allege that the display of these items (to their Friends) next to statements
they caused them emotional harm.' Instead,
Plaintiffs’ claim of injury in fact distills to this: because Facebook allegedly earned money by
republishing Plaintiffs’ statements to their Friends, Plaintiffs are entitled to get that money. As
Plaintiffs put it, “being deprived of the economic value of these ‘endorsements’ is injury.”
(Opp’n at 8.) As discussed in Facebook’s Motion, and below, this is simply not the law. A ruling
sustaining this never-before-recognized theory of injury would contradict numerous authorities,
including Judge Seeborg’s rejection of this very theory of injury. (See infra Part II(B).)
Additionally, the Supreme Court’s recent grant of a Writ of Certiorari in Edwards v. First
Am. Fin. Corp., 610 F.3d 514 (9th Cir. 2010), draws into question the line of cases Plaintiffs cite
for the proposition that properly pled allegations of statutory violations® can satisfy Article 111
standing requirements. FE.g., Fulfillment Services Inc. v. UPS, Inc., 528 F.3d 614 (9th Cir. 2008)
(relied upon in Edwards). The Court granted certiorari to review whether plaintiffs alleging a
statutory violation without a clear showing that they were personally injured can have standing.
See First Am. Fin. Corp. v. Edwards, No. 10-708, --- S. Ct. ---, 2011 WL 2437037 (U.S. June 20,
2011) (referring to the petition for certiorari available at 2010 WL 4876485).
&*(%++, ) --('(. (/(912 1) +2 & +'11:&%-A+/1456
Establishing “injury” is an element of a Section 3344 claim. See Civil Code § 3344(a)

(using the word “injured” four times); Newcombe v. Adolf Coors Co., 157 F.3d 686, 692 (9th Cir.

! Plaintiffs’ lawyers’ assurances that Plaintiffs can allege emotional harm (Opp’n. at 11 n.9), are
legally meaningless.

? As discussed in Sections II(B) and (F), Plaintiffs’ claims are not properly pled because Plaintiffs
have not met the actual injury requirements in the relevant statutes. (See also Mot. at 10.)

7 $/.(6
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did not allege that Facebook “derive[d] any economic benefit” from the alleged misappropriation.
(Opp’n at 9-10 (emphasis in original).) Not so. The Cohen complaint repeatedly alleged, and
Judge Seeborg treated as true, that Facebook profited from the misappropriation of Users’ names
and likenesses. ' (See, e.g., Cohen Compl. 9 12 (“The misappropriation of names, photographs
and likenesses alleged herein has a direct commercial purpose, namely, to increase Facebook’s
user base, thereby increasing the intensity of such use, all for the purpose of generating additional
revenues.”); 4 7 (“As a direct and proximate result, Facebook can sell more advertisements and
charge more for those advertisements, thereby increasing the company’s profits.”).)

Cohen and Miller v. Collectors Universe, Inc. both held that a non-celebrity plaintiff with
no established value in his or her name or likeness must plead “mental anguish” to state a claim
under Section 3344. Cohen, 2011 WL 3100565, at *6; Miller, 159 Cal. App. 4th 988, 1006
(2008). Plaintiffs claim these cases were wrongly decided and that “this Court should not follow
[these] opinions.” (Opp’n at 10.) Plaintiffs assert that Coken erroneously relied on Miller, which
had, in turn, misinterpreted Fairfield v. American Photocopy Equipment Co., 138 Cal. App 2d 82
(1955). (Id.) This is not supportable. In fact, the plaintiffs in Fairfield similarly alleged that the
defendant had reaped a “pecuniary gain and profit” from the use of plaintiff’s name in
advertising, but the court noted that the “only damages suffered by [such a plaintiff] resulted from
mental anguish,” and that the plaintiff in Fairfield was entitled to “compensation for injury to his
peace of mind and to his feelings.” Fairfield, 138 Cal. App. 2d at 87-90 (citations omitted).®

Plaintiffs also make the baseless argument that their claims are viable because “there is
nothing to suggest that the Legislature did not [] intend to allow the non-celebrity to also recover

[under Section 3344] . . . where there is a misappropriation of his or her name or likeness for the

" In Cohen, Judge Seeborg wrote that “the court must accept all material allegations in the
complaint as true, even if doubtful, and construe them in the light most favorable to the non-
moving party.” Cohen, 2011 WL 3100565, at *2.

8 Although Plaintiffs imply that Cohen relied exclusively on Miller, the Cohen plaintiffs also
argued that their claims of injury were “entirely consistent with the holding in Fairfield,” which
they claimed required a presumption of economic and/or noneconomic injury for non-celebrities.
(Brown Decl. Ex. B, at 16.) Thus, Judge Seeborg necessarily considered and rejected that
argument when he held that the Cohen plaintiffs had alleged no cognizable injury.
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JF, 2011 WL 311383, at *5 (N.D. Cal. Jan. 28, 2011) (same). Moreover, Plaintiffs
mischaracterize the test, which does not require Facebook to prove a “countervailing
public policy” (Opp’n at 21), but only that the court “weigh the utility of the defendant’s conduct
against the gravity of the harm to the alleged victim.” $ " * , 72 Cal. App. 4th at 886
(quoting $ ( %( 9 * $ & , 45 Cal. App. 4th 1093, 1103 (1996)). As
explained above, Plaintiffs fail to sufficiently plead  *plausible harm from republication to their
Friends of content they voluntarily shared with the same Friends. Therefore, there is no harm
against which to “balance” Facebook’s conduct, and Plaintiffs’ claims fail under

G. Plaintiffs Fail to State a Claim for Unjust Enrichment.

Because no independent cause of action for unjust enrichment exists in California,
0 4 * ! , , 738 F. Supp. 2d 1062, 1091 (C.D. Cal. 2010), such a
claim can only survive if the court elects to reinterpret it as an alternate legal theory giving rise to
a restitutionary remedy. $ 1 1 % * &No+C 08-01784 SI, 2008
WL 4848036, at *7 (N.D. Cal. Nov. 7, 2008). But there is no basis to do so here. Plaintiffs have
not paid any money to Facebook because Facebook is—and has always been—free. Nor have
Plaintiffs alleged facts sufficient to show that Facebook fraudulently obtained a benefit from
Plaintiffs in violation of the law. $ » ! " $ , 189 Cal. App. 4th 1117,
1138 (2010) (no separate cause of action for unjust enrichment where trial court sustained
demurrer on other causes of action and no demonstration of entitlement to restitution on unjust

’ <

enrichment theory). Plaintiffs’ “unjust enrichment” claim must therefore fail.
III.  CONCLUSION

For the foregoing reasons, Plaintiffs’ SAC should be dismissed with prejudice.

Dated: August 15, 2011 COOLEY LLP

By: ; ; 10 " 1
Matthew D. Brown

Attorneys for Defendant FACEBOOK, INC.
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